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Undecided Cases  

The issue the Supreme Court will decide in Caniglia v. Strom* is whether the Fourth 

Amendment “community caretaking” exception to the warrant requirement extends to the home. 

A police officer determined Edward Caniglia was “imminently dangerous to himself and others” 

after the previous evening he had thrown a gun on the dining room table and said something to 

his wife like “shoot me now and get it over with.” Officers convinced Caniglia to go to the 

hospital for a psychiatric evaluation after apparently telling him they wouldn’t confiscated his 

firearms. The officers went into his home and seized the guns regardless. Caniglia sued the 

officers for money damages claiming that he and his guns were unconstitutionally seized without 

a warrant in violation of the Fourth Amendment. The First Circuit held that the Fourth 

Amendment’s “community caretaker” exception to the warrant requirement applies in this case 

and that neither of the seizures violated the Fourth Amendment. The Supreme Court first applied 

the community caretaking exception in Cady v. Dombrowski (1973). In that case the Supreme 

Court held police officers could search without a warrant a disabled vehicle they reasonably 

believed contained a gun in the truck and was vulnerable to vandals. Police activity in 

furtherance of the community caretaker function is permissible as long as it is “executed in a 

reasonable manner pursuant to either ‘state law or sound police procedure.’” Importantly, the 

Supreme Court has never extended the community caretaking exception beyond the motor 

vehicle context. The First Circuit decided to do so in this case in light of the “special role” that 

police officers play in our society. The First Circuit reasoned: “[A] police officer — over and 

above his weighty responsibilities for enforcing the criminal law — must act as a master of all 

https://www.scotusblog.com/case-files/cases/caniglia-v-strom/


emergencies, who is ‘expected to aid those in distress, combat actual hazards, prevent potential 

hazards from materializing, and provide an infinite variety of services to preserve and protect 

community safety.’” 

In Cedar Point Nursery v. Hassid,* the Supreme Court will decide whether a temporary 

easement is a taking. The U.S. Constitution’s Fifth Amendment allows the government to “take” 

private property as long as it pays “just compensation.” In this case a number of agriculture 

employers argue California statutes “take” their property by allowing union organizers access to 

agricultural employees on the grower’s property. The access period may be during four 30-day 

periods each year for up to three hours each day. The union organizers must provide notice to the 

employers. The Ninth Circuit ruled against the employers. According to the Ninth Circuit, “[t]he 

Growers base their Fifth Amendment argument entirely on the theory that the access regulation 

constitutes a permanent physical invasion of their property and therefore is a per se taking.” The 

Ninth Circuit found no permanent physical invasion in this case. The lower court compared this 

case to Nollan v. California Coastal Commission (1987), where the California Coastal 

Commission offered to give a homeowner a permit to rebuild a house in exchange for an 

easement allowing the public to cross the property to access the beach. In Nollan, the Supreme 

Court required the Coastal Commission to provide just compensation for the easement. Here, 

according to the Ninth Circuit, “[t]he regulation significantly limits organizers’ access to the 

Growers’ property. Unlike in Nollan, it does not allow random members of the public to 

unpredictably traverse their property 24 hours a day, 365 days a year.” 

The Supreme Court has held that excessive force violates the Fourth Amendment’s prohibition 

against “unreasonable searches and seizures.” The question in Torres v. Madrid* is whether 

police have “seized” someone they have used force against who has gotten away. In this case, 

police officers approached Roxanne Torres thinking she may have been the person they intended 

to arrest. At the time Torres was “tripping” from using meth for several days. She got inside a car 

and started the engine. One of the officers repeatedly asked her to show her hands but could not 

see her clearly because the car had tinted windows. When Torres “heard the flicker of the car 

door” handle, she started to drive thinking she was being carjacked. Torres drove at one of the 

officers who fired at Torres through the wind shield. The other officer shot at Torres as well to 

avoid being crushed between two cars, and to stop Torres from driving toward the other officer. 

Torres was shot twice. After she hit another car, she got out of the car she was driving and laid 

on the ground attempting to “surrender” to the “carjackers.” She asked a bystander to call the 

police, but left the scene because she had an outstanding warrant. She then stole a different car, 

drove 75 miles, and checked into a hospital. The Tenth Circuit found no excessive force in this 

case because Torres wasn’t successfully “seized” under the Fourth Amendment.  In a previous 

case the Tenth Circuit held that “a suspect's continued flight after being shot by police negates a 

Fourth Amendment excessive-force claim.” This is because “a seizure requires restraint of one's 

freedom of movement.” Therefore, an officer's intentional shooting of a suspect isn’t a seizure 

unless the “gunshot . . . terminate[s] [the suspect's] movement or otherwise cause[s] the 

government to have physical control over him.” 

https://www.scotusblog.com/case-files/cases/cedar-point-nursery-v-hassid/
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The question the Supreme Court will decide in Uzuegbunam v. Preczewski* is whether the 

government changing a policy after a lawsuit has been filed renders the case moot if the plaintiff 

has only asked for nominal damages. Georgia Gwinnett College students Chike Uzuegbunam 

and Joseph Bradford sued the college over its Freedom of Expression policy, which only allowed 

students to engage in expressive activities in two designated areas after getting a permit. They 

sought an injunction preventing the college from enforcing its policy and nominal damages. The 

college then changed the policy. The district court concluded the students’ claims for injunctive 

relief were moot, Uzuegbunam’s because he graduated, and Bradford’s because the college 

changed its policy. Uzuegbunam and Bradford don’t challenge these conclusions. The Eleventh 

Circuit also agreed with the district court that the students’ claims for nominal damages don’t 

keep this case alive because nominal damages would not “have a practical effect on the parties’ 

rights or obligations.” According to the Eleventh Circuit, circuit precedent held that nominal 

damages have no practical effect absent “a well-pled request for compensatory damages.” 

Uzuegbunam and Bradford didn’t ask for compensatory damages.  

The issue in Lange v. California is whether a police officer may enter a person’s house without a 

warrant when the officer has probable cause to believe he or she has committed a misdemeanor 

(rather than a felony). Right before Arthur Gregory Lange turned into his driveway and after 

following him for a while, Officer Weikert turned on his lights to pull him over for playing 

music loudly and unnecessarily beeping his horn. Lange didn’t pull over. He later claimed to not 

notice the officer’s lights. Officer Weikert followed Lange up his driveway. As Lange’s garage 

door began to close, Officer Weikert stuck his foot in front of it and went into the garage to 

speak to Lange. Lange was charged with driving under the influence. He sought to suppress the 

evidence claiming Officer Weikert’s warrantless entry into his home violated his Fourth 

Amendment rights. The California Court of Appeals held the warrantless entry didn’t violate 

Lange’s Fourth Amendment rights even though Officer Weikert only had probable cause to 

believe Lange had committed noise and flight-related misdemeanors. In Payton v. New York 

(1980), the U.S. Supreme Court held “a warrantless entry by the police into a residence to seize a 

person is presumptively unreasonable and unlawful in the absence of exigent circumstances.” 

Exigent circumstances include “hot pursuit” of a “fleeing suspect.” According to the California 

Court of Appeals “hot pursuit” isn’t limited to “true emergency situations” and includes 

investigation of minor offenses. Lange cited to the U.S. Supreme Court’s decision in Welsh 

v. Wisconsin (1984), holding that “a warrantless night entry of a person's home in order to arrest 

him for a nonjailable traffic offense” violated the Fourth Amendment. However, the California 

Court of Appeals distinguished Welsh from this case because Welsh did “not involve pursuit into 

a home after the initiation of a detention or arrest in a public place.” 

In Fulton v. City of Philadelphia* the Supreme Court will decide whether local governments 

may refuse to contract with foster care agencies who will not work with gay couples. The City of 

Philadelphia long contracted with Catholic Social Services (CSS) to place foster care children. 

The City stopped doing so when it discovered CSS wouldn’t work with same-sex couples. 

Philadelphia requires all foster care agencies to follow its “fair practices” ordinance, which 

prohibits sexual orientation discrimination in public accommodations. CSS claims the City 

violated the First Amendment by refusing to continue contracting with it because of its religious 

https://casetext.com/case/uzuegbunam-v-preczewski
https://casetext.com/case/people-v-lange-20
https://supreme.justia.com/cases/federal/us/445/573/
https://supreme.justia.com/cases/federal/us/466/740/
https://supreme.justia.com/cases/federal/us/466/740/
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beliefs. The Third Circuit ruled in favor of the City. The Supreme Court has interpreted the First 

Amendment’s Free Exercise Clause to forbid “government acts specifically designed to suppress 

religiously motivated practices or conduct.”  But, per the Court in Employment Division v. Smith 

(1990), individuals must comply with “valid and neutral law[s] of general applicability” 

regardless of their religious beliefs. CSS first argues that Philadelphia’s “fair practices” 

ordinance isn’t applied to it neutrally. According to the Third Circuit, the test for neutrality is 

whether the City treated CSS “worse than it would have treated another organization that did not 

work with same-sex couples as foster parents but had different religious beliefs,” which the City 

didn’t do. CSS has asked, and the Supreme Court has agreed, to reconsider the Court’s holding 

in Employment Division v. Smith. CSS also claims Philadelphia is requiring it to “adopt the 

City’s views about same-sex marriage and to affirm these views in its evaluations of prospective 

foster parents,” in violation of the First Amendment’s Free Speech Clause. The Third Circuit 

agreed that the City couldn’t condition contracting with CSS on it officially proclaiming support 

for same-sex marriage but it could condition contracting with CSS on refusing to work with 

same-sex couples. 

In City of San Antonio, Texas v. Hotels.com, L.P.* the Supreme Court will decide whether a 

federal district court has discretion to waive appellate costs. The City of San Antonio won in 

federal district court a class action lawsuit against online travel companies (OTCs) requiring 

them to collect occupancy taxes on the “retail rate” for a hotel room—the amount they collect for 

the room rate plus the service fee. On appeal, the Fifth Circuit ruled against San Antonio because 

a state court ruled OTCs only have to collect tax on the room rate. Federal Rule of Appellate 

Procedure 39(e) lists the costs that are “taxable in the district court for the benefit of the party 

entitled” to them. After Hotels.com won its appeal, the district court ordered San Antonio to pay 

Hotels.com over $2 million in costs per this rule. San Antonio argued that the district court was 

incorrect to conclude that it lacked the discretion to deny or reduce the award of costs pointing 

out that most other federal courts of appeals have held (or implied) they may do so. The Fifth 

Circuit disagreed. In a previous Fifth Circuit case from 1991, In re Sioux Ltd., Sec. Litig., the 

Fifth Circuit held under Rule 39(e) district courts have no discretion “whether, when, to what 

extent, or to which party to award costs of the appeal.” 

In B.P. v. Mayor and City Council of Baltimore* the Supreme Court will decide whether a 

federal appellate court may review all the grounds upon which a defendant claims its case should 

not be sent back to state court when only one of the grounds the defendant alleges is specifically 

listed in federal statute as a basis for federal appellate court review. The mayor and City of 

Baltimore sued 26 oil and gas companies in Maryland state court claiming their role in climate 

change has violated Maryland law. Federal law allows defendants to “remove” a case brought in 

state court into federal court if the federal court has jurisdiction over the case. BP claims that the 

federal court has jurisdiction to hear this case on eight grounds, including the federal officer 

removal statute. This statute allows federal courts to hear cases involving a private defendant 

who can show that it “acted under” a federal officer, has a “colorable federal defense,” and that 

the “charged conduct was carried out for [or] in relation to the asserted official authority.” A 

federal district court rejected all eight grounds BP alleged supported removing this case to 

federal court. The federal district court remanded the case back to Maryland state court. 28 

https://www.scotusblog.com/case-files/cases/city-of-san-antonio-texas-v-hotels-com-l-p/
https://www.scotusblog.com/case-files/cases/bp-p-l-c-v-mayor-and-city-council-of-baltimore/


U.S.C. §1447(d) generally disallows federal courts of appeals to review federal district court 

orders remanding a case back to state court which was removed to federal court. The statute 

creates an exception for “an order remanding a case to the State court for which it was removed 

pursuant to” the federal officer removal statute or the civil-rights removal statute (not at issue in 

this case). BP asked the Fourth Circuit to review all eight of its grounds for removing the case to 

federal court because one of the grounds it alleged--federal officer removal--is an exception 

allowing federal appellate court review. The Fourth Circuit refused to review all eight grounds. It 

cited to a Fourth Circuit case decided in 1976, Noel v. McCain, holding that “when a case is 

removed on several grounds, appellate courts lack jurisdiction to review any ground other than 

the one specifically exempted from §1447(d)’s bar on review.” BP argued that a 1996 Supreme 

Court case and the Removal Clarification Act of 2011 “effectively abrogated” the 4th Circuit 

decision. The Fourth Circuit disagreed but acknowledged other courts have reached different 

conclusions. 

In California v. Texas the Supreme Court will decide whether the Affordable Care Act’s (ACA) 

individual mandate is unconstitutional. More importantly, if the Court holds that it is, it will 

decide whether the individual mandate is severable from the ACA. It is possible the Court will 

conclude it isn’t and that the entire law is unconstitutional. If it is severable the rest of the ACA 

will remain good law. The ACA individual mandate required uninsured who didn’t purchase 

health insurance to pay a “shared-responsibility” payment. The Tax Cuts and Jobs Act of 2017 

reduced the payment to $0 as of January 1, 2019. Texas, and a number of other states argued, and 

the Fifth Circuit agreed, that the individual mandate is no longer constitutional as a result. 

According to the Fifth Circuit, in NFIB v. Sebelius (2012), five Supreme Court Justices agreed 

that the “individual mandate could be read in conjunction with the shared responsibility 

payment” as “a legitimate exercise of Congress’ taxing power for four reasons.” The Fifth 

Circuit reasoned that now the shared responsibility payment amount is zero “[t]he four central 

attributes that once saved the statute because it could be read as a tax no longer exist.” While the 

district court held that none of the ACA was severable from the individual mandate (meaning the 

entire Act is unconstitutional), the Fifth Circuit concluded the district court failed to take a 

“careful, granular approach” in its severability analysis. “The district court opinion does not 

explain with precision how particular portions of the ACA as it exists post-2017 rise or fall on 

the constitutionality of the individual mandate. California and a number of other states defending 

the ACA argue that the individual and state plaintiffs lack standing to bring this case. California 

argues the individual plaintiffs haven’t been harmed by the tax being reduced to zero because 

“[a] statutory provision that offers individuals a choice between purchasing insurance and doing 

nothing does not impose any legally cognizable harm.” California further claims that the states 

have failed to alleged harm because they have no proof that the shared-responsibility payment 

being zero will force individuals into the states’ Medicaid and CHIP programs or increase state 

costs for “printing and processing [certain] forms.” 

In Brnovich v. Democratic National Committee the Supreme Court will decide whether 

Arizona’s refusal to count out-of-precinct votes violates Section 2 of the Voting Rights Act 

(VRA) and whether Arizona’s limits on third-party ballot collection violate Section 2 of the 

VRA and the Fifteenth Amendment. Arizona wholly discards out-of-precinct votes instead of 

https://www.scotusblog.com/case-files/cases/california-v-texas/
https://www.oyez.org/cases/2011/11-393
https://casetext.com/case/democratic-natl-comm-v-hobbs


counting the votes for the races the voter was eligible to participate in (like U.S. President) no 

matter what ballot they completed. Arizona also criminalizes, with some exceptions, third-party 

collection of another person’s early ballot. Section 2 of the VRA prohibits intentional 

discrimination based on race or color in voting and election practices that result in the denial or 

abridgment of the right to vote based on race or color. If discrimination is intentional it also 

violates the U.S. Constitution’s Fifteenth Amendment. Over a number of dissenting judges, the 

en banc Ninth Circuit agreed with the Democratic National Committee that the out-of-precinct 

statute violates Section 2 of the VRA because it “adversely and disparately” affects Arizona’s 

minority voters. The court also held that the third-party collection statute violates Section 2 of 

the VRA and the Fifteenth Amendment because it was enacted with discriminatory intent. 

Specifically, regarding the results-based VRA claims, the Ninth Circuit concluded that both 

provisions resulted in a “disparate burden on members of the protected class” and that under the 

“totality of the circumstances” the burden is linked to “social and historical conditions” in 

Arizona. Regarding wholly discounting out-of-precinct votes, the court found results-based 

discrimination because minority voters in Arizona cast out-of-precinct votes at twice the rate of 

white voters. Regarding third-party ballot collection, the court found that prior to enacting the 

law “a large and disproportionate number of minority voters relied on third parties” to collect 

and deliver their early ballots. The Ninth Circuit also concluded that intentional discrimination 

motivated the Arizona legislature to criminalize third-party ballot collection. According to the 

court, the law would not have been enacted but for “unfounded and often farfetched allegation of 

ballot collection fraud” and a “racially tinged” video showing a man of apparent Hispanic 

heritage appearing to deliver early ballots narrated with “innuendo of illegality . . . [and] racially 

tinged and inaccurate commentary.”  

In PennEast Pipeline Co. v. New Jersey* the U.S. Supreme Court will decide whether a private 

natural gas company may use the federal government’s eminent-domain power to condemn state 

land. The Natural Gas Act (NGA) authorizes private gas companies like PennEast to obtain 

necessary rights of way through eminent domain to build pipelines. PennEast asked a federal 

district court to condemn 42 properties which belong to New Jersey to build a pipeline. New 

Jersey claims that Eleventh Amendment sovereign immunity prevents a private company from 

haling it into court. The Eleventh Amendment prohibits states from being sued in federal court 

unless they have consented to suit. An exemption applies to the federal government. New Jersey 

argues that “the federal government cannot delegate its exemption from state sovereign 

immunity to private parties like PennEast.” The Third Circuit agreed. The Third Circuit offered 

three reasons why it “doubt[ed]” the federal government can delegate its exemption. First, the 

court reasoned case law doesn’t support the “delegation” theory of   sovereign immunity. 

Second, “fundamental differences” between lawsuits brought by “accountable federal agents” 

versus private parties weigh against allowing the federal government to delegate to private 

parties its ability to sue states. “Finally, endorsing the delegation theory would undermine the 

careful limits established by the Supreme Court on the abrogation of State sovereign immunity.” 

In United States v. Cooley the Supreme Court will decide whether tribal police have the authority 

to temporarily detain and search a non-Indian on a public right-of-way within a reservation based 

on a potential violation of state or federal law. The Ninth Circuit held the tribal officer has no 

https://www.scotusblog.com/case-files/cases/penneast-pipeline-co-v-new-jersey/
https://www.scotusblog.com/case-files/cases/united-states-v-cooley/


such authority unless a legal violation is “obvious” or “apparent.” If it isn’t, any evidence 

obtained in the search must not be used against the defendant. A tribal highway safety officer 

passed a truck stopped on a United States highway located on an Indian reservation. Thinking the 

driver needed assistance the officer knocked on the window. He noticed Joshua Cooley had 

“watery, bloodshot eyes.” Cooley told the officer he was in the area to buy a car from a man 

whose name he wasn’t sure of. One of the names he gave the officer was of a local drug dealer. 

Cooley initially wouldn’t give the officer his driver’s license. When the officer returned after 

trying to run Cooley’s license, Cooley had a loaded pistol near his right hand. The officer 

ordered Cooley out of his vehicle, searched it, and found methamphetamine. Though the officer 

never asked, Cooley is non-native. Cooley argued the officer was acting outside of the scope of 

his jurisdiction when he seized Cooley in violation of the Indian Civil Rights Act (ICRA) and the 

evidence obtained should be suppressed. The Ninth Circuit agreed. According to the court, while 

a tribal officer may stop someone suspected of violating tribal law on a public right-of-way, the 

officer’s initial inquiry must be limited to whether the person is an Indian. If during this limited 

interaction, “it is apparent that a state or federal law has been violated, the [tribal] officer may 

detain the non-Indian for a reasonable time in order to turn him or her over to state or federal 

authorities.” According to the Ninth Circuit, its precedent made “clear that the power to detain 

non-Indians on public rights-of-way for ‘obvious’ or ‘apparent’ violations of state or federal law 

does not allow officers to search a known non-Indian for the purpose of finding evidence of a 

crime.” When the officer searched Cooley, it wasn’t “obvious” he had committed a crime. The 

Ninth Circuit held the evidence obtained in violation of the IRCA should be suppressed as is it 

under the Fourth Amendment. The Ninth Circuit reasoned the IRCA’s prohibition against 

unreasonable searches and seizures is nearly identical to the Fourth Amendment. 

Decided Cases  

In an 8-0 decision in City of Chicago v. Fulton,* the U.S. Supreme Court held that the City of 

Chicago didn’t violate the Bankruptcy Code’s automatic stay provision by holding onto a vehicle 

impounded after a bankruptcy petition was filed. The City of Chicago impounds vehicles where 

debtors have three or more unpaid fines. Robbin Fulton’s vehicle was impounded for this reason. 

She filed for bankruptcy and asked the City to return her vehicle; it refused. The Seventh Circuit 

held the City violated the Bankruptcy Code’s automatic stay provision. The Supreme Court 

unanimously reversed. When a bankruptcy petition is filed, an “estate” is created which includes 

most of the debtor’s property. An automatic consequence of the bankruptcy petition is a “stay” 

which prevents creditors from trying to collect outside of the bankruptcy forum. The automatic 

stay prohibits “any act to obtain possession of property of the estate or of property from the 

estate or to exercise control over property of the estate.” The Bankruptcy Code also has a 

“turnover” provision which requires those in possession of property of the bankruptcy estate to 

“deliver to the trustee, and account for” that property. The Supreme Court held that “mere 

retention” of a debtor’s property after a bankruptcy petition is filed doesn’t violate the automatic 

stay. According to Justice Alito, “[t]aken together, the most natural reading of . . . ‘stay,’ ‘act,’ 

and ‘exercise control’—is that [the automatic stay provision] prohibits affirmative acts that 

would disturb the status quo of estate property as of the time when the bankruptcy petition was 

filed.” However, the Court, conceded it did not “maintain that these terms definitively rule out” 

https://www.supremecourt.gov/opinions/20pdf/19-357_6k47.pdf


an alternative interpretation. According to the Court, “[a]ny ambiguity in the text of [the 

automatic stay provision] is resolved decidedly in the City’s favor” by the turnover provision. 

First, reading “any act . . . to exercise control” in the automatic stay provision “to include merely 

retaining possession of a debtor’s property would make that section a blanket turnover 

provision,” rendering the turnover provision “largely superfluous.” Second, the turnover 

provision includes exceptions that the automatic stay provision doesn’t include. “Under 

respondents’ reading, in cases where those exceptions to turnover . . .  would apply, [the 

automatic stay provision] would command turnover all the same.” 

In a very brief, unauthored opinion the Supreme Court denied qualified immunity in Taylor v. 

Riojas to a number of correctional officers who confined Trent Taylor to a “pair of shockingly 

unsanitary cells” for six days. Trent Taylor claimed the first cell he was confined in was covered 

in feces “all over the floor, the ceiling, the window, the walls,” and even inside the water faucet. 

The second, frigidly cold cell, “was equipped with only a clogged drain in the floor to dispose of 

bodily wastes.” The Fifth Circuit held that Taylor’s confinement conditions violated the Eighth 

Amendment’s prohibition on cruel and unusual punishment. The Fifth Circuit granted the 

officers qualified immunity because “[t]he law wasn’t clearly established” that “prisoners 

couldn’t be housed in cells teeming with human waste” “for only six days.” The Supreme Court 

reversed the Fifth Circuit’s grant of qualified immunity because “no reasonable correctional 

officer could have concluded that, under the extreme circumstances of this case, it was 

constitutionally permissible to house Taylor in such deplorably unsanitary conditions for such an 

extended period of time.”  

In Carney v. Adams* the Supreme Court held unanimously that James Adams lacked standing to 

challenge a Delaware constitutional provision that requires that appointments to Delaware’s 

major courts reflect a partisan balance. Delaware’s Constitution states that no more than a bare 

majority of members of any of its five major courts may belong to any one political party. It also 

requires, with respect to three of those courts, that the remaining members belong to “the other 

major political party.” So, as a practical matter, to be on three of Delaware’s courts a person 

must belong to one of the two major political parties. James Adams, a Delaware lawyer and 

political independent, sued Governor Carney claiming Delaware’s major party requirement is 

unconstitutional. The Court, in an opinion written by Justice Breyer, concluded Adams lacks 

standing to bring this lawsuit. To have standing a litigant must “prove that he has suffered a 

concrete and particularized injury that is farly traceable to the challenged conduct, and is likely 

to be redressed by a favorable judicial decision.” For Adams to prove he was harmed he had to 

“at least show that he is likely to apply to become a judge in the reasonably foreseeable future if 

Delaware did not bar him because of political affiliation.” According to Justice Breyer, “three 

considerations, taken together, convince us that the record evidence fails to show that, at the time 

he commenced the lawsuit, Adams was ‘able and ready’ to apply for a judgeship in the 

reasonably foreseeable future.”  

In an unauthored opinion in Trump v. New York, the U.S. Supreme Court refused to decide 

whether President Trump could lawfully and constitutionally direct the Secretary of Commerce 

to provide information to him about the number of undocumented persons so he could exclude 

https://www.scotusblog.com/case-files/cases/taylor-v-riojas/
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them from the census apportionment base. Federal law requires the Secretary of Commerce to 

“take a decennial census of population” and report to the President “[t]he tabulation of total 

population by States.” The President then transmits to Congress a “statement showing the whole 

number of persons in each State.” President Trump wants to exclude undocumented persons 

from this census number which is used to apportion U.S. House of Representatives seats to the 

states. He asked the Secretary of Commerce to provide him the information he needs to do so. 

States and local governments and others sued the President claiming he has violated federal 

statutes governing the census and the U.S. Constitution. The Court refused to decide this case 

now describing it as “riddled with contingencies and speculation that impede judicial review.” 

The Court noted that while the President “has made clear his desire to exclude aliens without 

lawful status from the apportionment base,” he has qualified the directive to gather the necessary 

information with language including “to the extent practicable” and “to the extent feasible.” 

According to the Court, “the record is silent on which (and how many) aliens have administrative 

records that would allow the Secretary to avoid impermissible estimation, and whether the 

Census Bureau can even match the records in its possession to census data in a timely manner.” 

President Biden has issued an executive order reversing President Trump’s policy of excluding 

to count undocumented persons from the census apportionment base. 
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Undecided Cases  

In California v. Texas the Supreme Court will decide whether the Affordable Care Act’s (ACA) 

individual mandate is unconstitutional. More importantly, if the Court holds that it is, it will 

decide whether the individual mandate is severable from the ACA. It is possible the Court will 

conclude it isn’t and that the entire law is unconstitutional. If it is severable the rest of the ACA 

will remain good law. The ACA individual mandate required uninsured who didn’t purchase 

health insurance to pay a “shared-responsibility” payment. The Tax Cuts and Jobs Act of 2017 

reduced the payment to $0 as of January 1, 2019. Texas, and a number of other states argued, and 

the Fifth Circuit agreed, that the individual mandate is no longer constitutional as a result. 

According to the Fifth Circuit, in NFIB v. Sebelius (2012), five Supreme Court Justices agreed 

that the “individual mandate could be read in conjunction with the shared responsibility 

payment” as “a legitimate exercise of Congress’ taxing power for four reasons.” The Fifth 

Circuit reasoned that now the shared responsibility payment amount is zero “[t]he four central 

attributes that once saved the statute because it could be read as a tax no longer exist.” While the 

district court held that none of the ACA was severable from the individual mandate (meaning the 

entire Act is unconstitutional), the Fifth Circuit concluded the district court failed to take a 

“careful, granular approach” in its severability analysis. “The district court opinion does not 

explain with precision how particular portions of the ACA as it exists post-2017 rise or fall on 

the constitutionality of the individual mandate. California and a number of other states defending 

the ACA argue that the individual and state plaintiffs lack standing to bring this case. California 

argues the individual plaintiffs haven’t been harmed by the tax being reduced to zero because 

“[a] statutory provision that offers individuals a choice between purchasing insurance and doing 

nothing does not impose any legally cognizable harm.” California further claims that the states 

have failed to alleged harm because they have no proof that the shared-responsibility payment 
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being zero will force individuals into the states’ Medicaid and CHIP programs or increase state 

costs for “printing and processing [certain] forms.” 

In Brnovich v. Democratic National Committee the Supreme Court will decide whether 

Arizona’s refusal to count out-of-precinct votes violates Section 2 of the Voting Rights Act 

(VRA) and whether Arizona’s limits on third-party ballot collection violate Section 2 of the 

VRA and the Fifteenth Amendment. Arizona wholly discards out-of-precinct votes instead of 

counting the votes for the races the voter was eligible to participate in (like U.S. President) no 

matter what ballot they completed. Arizona also criminalizes, with some exceptions, third-party 

collection of another person’s early ballot. Section 2 of the VRA prohibits intentional 

discrimination based on race or color in voting and election practices that result in the denial or 

abridgment of the right to vote based on race or color. If discrimination is intentional it also 

violates the U.S. Constitution’s Fifteenth Amendment. Over a number of dissenting judges, the 

en banc Ninth Circuit agreed with the Democratic National Committee that the out-of-precinct 

statute violates Section 2 of the VRA because it “adversely and disparately” affects Arizona’s 

minority voters. The court also held that the third-party collection statute violates Section 2 of 

the VRA and the Fifteenth Amendment because it was enacted with discriminatory intent. 

Specifically, regarding the results-based VRA claims, the Ninth Circuit concluded that both 

provisions resulted in a “disparate burden on members of the protected class” and that under the 

“totality of the circumstances” the burden is linked to “social and historical conditions” in 

Arizona. Regarding wholly discounting out-of-precinct votes, the court found results-based 

discrimination because minority voters in Arizona cast out-of-precinct votes at twice the rate of 

white voters. Regarding third-party ballot collection, the court found that prior to enacting the 

law “a large and disproportionate number of minority voters relied on third parties” to collect 

and deliver their early ballots. The Ninth Circuit also concluded that intentional discrimination 

motivated the Arizona legislature to criminalize third-party ballot collection. According to the 

court, the law would not have been enacted but for “unfounded and often farfetched allegation of 

ballot collection fraud” and a “racially tinged” video showing a man of apparent Hispanic 

heritage appearing to deliver early ballots narrated with “innuendo of illegality . . . [and] racially 

tinged and inaccurate commentary.”  

In Azar v. Gresham and Arkansas v. Gresham the Supreme Court will decide whether it was 

lawful for the U.S. Secretary of Health and Human Services to allow Arkansas to require certain 

Medicaid recipients to work or look for work. In states that expanded Medicaid, low income 

adults now qualify for Medicaid. While Medicaid establishes the minimum coverage states must 

include in their plans, states may request waivers. The Secretary of Health and Human Services 

approved Arkansas Works which requires beneficiaries aged 19 to 49, with some exceptions, to 

“work or engage in specified educational, job training, or job search activities for at least 80 

hours per month and to document such activities.” Nine Arkansas residents sued claiming the 

waiver was unlawful. The D.C. Circuit held that the Secretary’s approval of Arkansas’ waiver 

was arbitrary and capricious in violation of the Administrative Procedures Act. According to the 

D.C. Circuit, the Secretary failed to consider an “important aspect of the problem,” that 

“coverage is a principal objective of Medicaid” and Arkansas Works would cause coverage loss.  
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In PennEast Pipeline Co. v. New Jersey* the U.S. Supreme Court will decide whether a private 

natural gas company may use the federal government’s eminent-domain power to condemn state 

land. The Natural Gas Act (NGA) authorizes private gas companies like PennEast to obtain 

necessary rights of way through eminent domain to build pipelines. PennEast asked a federal 

district court to condemn 42 properties which belong to New Jersey to build a pipeline. New 

Jersey claims that Eleventh Amendment sovereign immunity prevents a private company from 

haling it into court. The Eleventh Amendment prohibits states from being sued in federal court 

unless they have consented to suit. An exemption applies to the federal government. New Jersey 

argues that “the federal government cannot delegate its exemption from state sovereign 

immunity to private parties like PennEast.” The Third Circuit agreed. The Third Circuit offered 

three reasons why it “doubt[ed]” the federal government can delegate its exemption. First, the 

court reasoned case law doesn’t support the “delegation” theory of   sovereign immunity. 

Second, “fundamental differences” between lawsuits brought by “accountable federal agents” 

versus private parties weigh against allowing the federal government to delegate to private 

parties its ability to sue states. “Finally, endorsing the delegation theory would undermine the 

careful limits established by the Supreme Court on the abrogation of State sovereign immunity.” 

In Cedar Point Nursery v. Hassid,* the Supreme Court will decide whether a temporary 

easement is a taking. The U.S. Constitution’s Fifth Amendment allows the government to “take” 

private property as long as it pays “just compensation.” In this case a number of agriculture 

employers argue California statutes “take” their property by allowing union organizers access to 

agricultural employees on the grower’s property. The access period may be during four 30-day 

periods each year for up to three hours each day. The union organizers must provide notice to the 

employers. The Ninth Circuit ruled against the employers. According to the Ninth Circuit, “[t]he 

Growers base their Fifth Amendment argument entirely on the theory that the access regulation 

constitutes a permanent physical invasion of their property and therefore is a per se taking.” The 

Ninth Circuit found no permanent physical invasion in this case. The lower court compared this 

case to Nollan v. California Coastal Commission (1987), where the California Coastal 

Commission offered to give a homeowner a permit to rebuild a house in exchange for an 

easement allowing the public to cross the property to access the beach. In Nollan, the Supreme 

Court required the Coastal Commission to provide just compensation for the easement. Here, 

according to the Ninth Circuit, “[t]he regulation significantly limits organizers’ access to the 

Growers’ property. Unlike in Nollan, it does not allow random members of the public to 

unpredictably traverse their property 24 hours a day, 365 days a year.” 

In NCAA. v. Alston and AAC v. Alston the U.S. Supreme Court will decide whether the National 

Collegiate Athletic Association (NCAA) eligibility rules which prohibit pay-to-play violate 

antitrust law. The Ninth Circuit ruled against the NCAA. While the NCAA disallows pay-for-

play it does allow schools to reimburse student-athletes for their reasonable and necessary 

academic and athletic expenses. The student-athletes in this case claim that the NCAA student-

athlete payment limits are an anticompetitive restraint of trade in violation of federal antitrust 

law. The relevant antitrust analysis is called the Rule of Reason. First, the student-athletes had to 

establish that the NCAA restrained trade; (2) next the NCAA had to show that the restraint had 

procompetitive effects; and (3) then the student-athletes had to demonstrate that substantially less 
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restrictive alternatives are available. The NCAA doesn’t dispute the first point—that its 

compensation framework is anticompetitive. The NCAA defended the compensation limits as 

being procompetitive because they “preserve ‘amateurism,’ which, in turn, ‘widen[s] consumer 

choice’ by maintaining a distinction between college and professional sports.” The Ninth Circuit 

mostly disagreed with the NCAA concluding that only “unlimited cash payments akin to 

professional salaries” and not restriction on “certain education-related benefits” are 

procompetitive. Ninth Circuit agreed with the district court’s list of less restrictive alternatives 

including prohibiting the NCAA from “(i) capping certain education-related benefits and (ii) 

limiting academic or graduation awards or incentives below the maximum amount that an 

individual athlete may receive in athletic participation awards, while (iii) permitting individual 

conferences to set limits on education-related benefits.” 

In Americans for Prosperity v. Becerra and Thomas More Law Center v. Becerra the petitioners 

claim that a California law requiring them to submit to the California Attorney General their IRS 

Form 990 Schedule B, which lists their largest donors, violates the First Amendment. California 

law requires the Attorney General to keep Schedule B information confidential, with limited 

exceptions. The Ninth Circuit upheld the law. The Ninth Circuit concluded the disclosure 

requirement complies with “exacting scrutiny” which “requires a substantial relation between the 

disclosure requirement and a sufficiently important governmental interest.” Regarding the 

governmental interest, according to the Ninth Circuit, “[i]t is clear that the disclosure 

requirement serves an important governmental interest” because “such information is necessary 

to determine whether a charity is actually engaged in a charitable purpose, or is instead violating 

California law by engaging in self-dealing, improper loans, or other unfair business practices.” 

To overly burden the First Amendment rights of Americans for Prosperity and Thomas More 

Law Center, according to the Ninth Circuit, the disclosure requirement must create a “substantial 

threat of harassment.” Petitioners could demonstrate such a threat exists by presenting evidence 

donors would be deterred or that there was a reasonable probability the disclosure would lead to 

“threats, harassment, or reprisals” toward donors. The Ninth Circuit found the disclosure 

requirement wasn’t likely to deter donors: “Considered as a whole, the [petitioners]' evidence 

shows that some individuals who have or would support the [petitioners] may be deterred from 

contributing if the [petitioners] are required to submit their Schedule Bs to the Attorney 

General.” The Ninth Circuit also concluded that while it was at least possible petitioners 

Schedule B donors would face threats, harassment or reprisals if their information were to 

become public, the risk of public disclosure is “slight” due to the law preventing it.   

In 1969 in Tinker v. Des Moines Independent Community School District, the U.S. Supreme 

Court held that school officials may discipline students who engage in speech that would 

materially and substantially disrupt the work and discipline of the school. In Mahanoy Area 

School District v. B.L., the Supreme Court will decide whether Tinker applies to student speech 

that occurs off campus. B.L. failed to make her high school’s varsity cheerleading team. Over the 

weekend, away from school, she posted a picture of herself and a friend with their middle fingers 

raised and the caption “fuck school fuck softball fuck cheer fuck everything” on Snapchat. She 

was suspended from the junior varsity cheerleading team for the year and sued the school district 

claiming it violated her First Amendment free speech rights. The Third Circuit held Tinker 
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doesn’t apply to off-campus speech, meaning the school district had no authority to discipline 

B.L. The Third Circuit refused to extend the holding of Tinker to off-campus speech because the 

“First Amendment protects students engaging in off-campus speech to the same extent it protects 

speech by citizens in the community at large.”  

The issue the Supreme Court will decide in Caniglia v. Strom* is whether the Fourth 

Amendment “community caretaking” exception to the warrant requirement extends to the home. 

A police officer determined Edward Caniglia was “imminently dangerous to himself and others” 

after the previous evening he had thrown a gun on the dining room table and said something to 

his wife like “shoot me now and get it over with.” Officers convinced Caniglia to go to the 

hospital for a psychiatric evaluation after apparently telling him they wouldn’t confiscated his 

firearms. The officers went into his home and seized the guns regardless. Caniglia sued the 

officers for money damages claiming that he and his guns were unconstitutionally seized without 

a warrant in violation of the Fourth Amendment. The First Circuit held that the Fourth 

Amendment’s “community caretaker” exception to the warrant requirement applies in this case 

and that neither of the seizures violated the Fourth Amendment. The Supreme Court first applied 

the community caretaking exception in Cady v. Dombrowski (1973). In that case the Supreme 

Court held police officers could search without a warrant a disabled vehicle they reasonably 

believed contained a gun in the truck and was vulnerable to vandals. Police activity in 

furtherance of the community caretaker function is permissible as long as it is “executed in a 

reasonable manner pursuant to either ‘state law or sound police procedure.’” Importantly, the 

Supreme Court has never extended the community caretaking exception beyond the motor 

vehicle context. The First Circuit decided to do so in this case in light of the “special role” that 

police officers play in our society. The First Circuit reasoned: “[A] police officer — over and 

above his weighty responsibilities for enforcing the criminal law — must act as a master of all 

emergencies, who is ‘expected to aid those in distress, combat actual hazards, prevent potential 

hazards from materializing, and provide an infinite variety of services to preserve and protect 

community safety.’” 

In B.P. v. Mayor and City Council of Baltimore* the Supreme Court will decide whether a 

federal appellate court may review all the grounds upon which a defendant claims its case should 

not be sent back to state court when only one of the grounds the defendant alleges is specifically 

listed in federal statute as a basis for federal appellate court review. The mayor and City of 

Baltimore sued 26 oil and gas companies in Maryland state court claiming their role in climate 

change has violated Maryland law. Federal law allows defendants to “remove” a case brought in 

state court into federal court if the federal court has jurisdiction over the case. BP claims that the 

federal court has jurisdiction to hear this case on eight grounds, including the federal officer 

removal statute. This statute allows federal courts to hear cases involving a private defendant 

who can show that it “acted under” a federal officer, has a “colorable federal defense,” and that 

the “charged conduct was carried out for [or] in relation to the asserted official authority.” A 

federal district court rejected all eight grounds BP alleged supported removing this case to 

federal court. The federal district court remanded the case back to Maryland state court. 28 

U.S.C. §1447(d) generally disallows federal courts of appeals to review federal district court 

orders remanding a case back to state court which was removed to federal court. The statute 
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creates an exception for “an order remanding a case to the State court for which it was removed 

pursuant to” the federal officer removal statute or the civil-rights removal statute (not at issue in 

this case). BP asked the Fourth Circuit to review all eight of its grounds for removing the case to 

federal court because one of the grounds it alleged--federal officer removal--is an exception 

allowing federal appellate court review. The Fourth Circuit refused to review all eight grounds. It 

cited to a Fourth Circuit case decided in 1976, Noel v. McCain, holding that “when a case is 

removed on several grounds, appellate courts lack jurisdiction to review any ground other than 

the one specifically exempted from §1447(d)’s bar on review.” BP argued that a 1996 Supreme 

Court case and the Removal Clarification Act of 2011 “effectively abrogated” the 4th Circuit 

decision. The Fourth Circuit disagreed but acknowledged other courts have reached different 

conclusions. 

In Fulton v. City of Philadelphia* the Supreme Court will decide whether local governments 

may refuse to contract with foster care agencies who will not work with gay couples. The City of 

Philadelphia long contracted with Catholic Social Services (CSS) to place foster care children. 

The City stopped doing so when it discovered CSS wouldn’t work with same-sex couples. 

Philadelphia requires all foster care agencies to follow its “fair practices” ordinance, which 

prohibits sexual orientation discrimination in public accommodations. CSS claims the City 

violated the First Amendment by refusing to continue contracting with it because of its religious 

beliefs. The Third Circuit ruled in favor of the City. The Supreme Court has interpreted the First 

Amendment’s Free Exercise Clause to forbid “government acts specifically designed to suppress 

religiously motivated practices or conduct.”  But, per the Court in Employment Division v. Smith 

(1990), individuals must comply with “valid and neutral law[s] of general applicability” 

regardless of their religious beliefs. CSS first argues that Philadelphia’s “fair practices” 

ordinance isn’t applied to it neutrally. According to the Third Circuit, the test for neutrality is 

whether the City treated CSS “worse than it would have treated another organization that did not 

work with same-sex couples as foster parents but had different religious beliefs,” which the City 

didn’t do. CSS has asked, and the Supreme Court has agreed, to reconsider the Court’s holding 

in Employment Division v. Smith. CSS also claims Philadelphia is requiring it to “adopt the 

City’s views about same-sex marriage and to affirm these views in its evaluations of prospective 

foster parents,” in violation of the First Amendment’s Free Speech Clause. The Third Circuit 

agreed that the City couldn’t condition contracting with CSS on it officially proclaiming support 

for same-sex marriage but it could condition contracting with CSS on refusing to work with 

same-sex couples. 

The question the Supreme Court will decide in Uzuegbunam v. Preczewski* is whether the 

government changing a policy after a lawsuit has been filed renders the case moot if the plaintiff 

has only asked for nominal damages. Georgia Gwinnett College students Chike Uzuegbunam 

and Joseph Bradford sued the college over its Freedom of Expression policy, which only allowed 

students to engage in expressive activities in two designated areas after getting a permit. They 

sought an injunction preventing the college from enforcing its policy and nominal damages. The 

college then changed the policy. The district court concluded the students’ claims for injunctive 

relief were moot, Uzuegbunam’s because he graduated, and Bradford’s because the college 

changed its policy. Uzuegbunam and Bradford don’t challenge these conclusions. The Eleventh 
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Circuit also agreed with the district court that the students’ claims for nominal damages don’t 

keep this case alive because nominal damages would not “have a practical effect on the parties’ 

rights or obligations.” According to the Eleventh Circuit, circuit precedent held that nominal 

damages have no practical effect absent “a well-pled request for compensatory damages.” 

Uzuegbunam and Bradford didn’t ask for compensatory damages.  

The Supreme Court has held that excessive force violates the Fourth Amendment’s prohibition 

against “unreasonable searches and seizures.” The question in Torres v. Madrid* is whether 

police have “seized” someone they have used force against who has gotten away. In this case, 

police officers approached Roxanne Torres thinking she may have been the person they intended 

to arrest. At the time Torres was “tripping” from using meth for several days. She got inside a car 

and started the engine. One of the officers repeatedly asked her to show her hands but could not 

see her clearly because the car had tinted windows. When Torres “heard the flicker of the car 

door” handle, she started to drive thinking she was being carjacked. Torres drove at one of the 

officers who fired at Torres through the wind shield. The other officer shot at Torres as well to 

avoid being crushed between two cars, and to stop Torres from driving toward the other officer. 

Torres was shot twice. After she hit another car, she got out of the car she was driving and laid 

on the ground attempting to “surrender” to the “carjackers.” She asked a bystander to call the 

police, but left the scene because she had an outstanding warrant. She then stole a different car, 

drove 75 miles, and checked into a hospital. The Tenth Circuit found no excessive force in this 

case because Torres wasn’t successfully “seized” under the Fourth Amendment.  In a previous 

case the Tenth Circuit held that “a suspect's continued flight after being shot by police negates a 

Fourth Amendment excessive-force claim.” This is because “a seizure requires restraint of one's 

freedom of movement.” Therefore, an officer's intentional shooting of a suspect isn’t a seizure 

unless the “gunshot . . . terminate[s] [the suspect's] movement or otherwise cause[s] the 

government to have physical control over him.” 

The issue in Lange v. California is whether a police officer may enter a person’s house without a 

warrant when the officer has probable cause to believe he or she has committed a misdemeanor 

(rather than a felony). Right before Arthur Gregory Lange turned into his driveway and after 

following him for a while, Officer Weikert turned on his lights to pull him over for playing 

music loudly and unnecessarily beeping his horn. Lange didn’t pull over. He later claimed to not 

notice the officer’s lights. Officer Weikert followed Lange up his driveway. As Lange’s garage 

door began to close, Officer Weikert stuck his foot in front of it and went into the garage to 

speak to Lange. Lange was charged with driving under the influence. He sought to suppress the 

evidence claiming Officer Weikert’s warrantless entry into his home violated his Fourth 

Amendment rights. The California Court of Appeals held the warrantless entry didn’t violate 

Lange’s Fourth Amendment rights even though Officer Weikert only had probable cause to 

believe Lange had committed noise and flight-related misdemeanors. In Payton v. New York 

(1980), the U.S. Supreme Court held “a warrantless entry by the police into a residence to seize a 

person is presumptively unreasonable and unlawful in the absence of exigent circumstances.” 

Exigent circumstances include “hot pursuit” of a “fleeing suspect.” According to the California 

Court of Appeals “hot pursuit” isn’t limited to “true emergency situations” and includes 

investigation of minor offenses. Lange cited to the U.S. Supreme Court’s decision in Welsh 
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v. Wisconsin (1984), holding that “a warrantless night entry of a person's home in order to arrest 

him for a nonjailable traffic offense” violated the Fourth Amendment. However, the California 

Court of Appeals distinguished Welsh from this case because Welsh did “not involve pursuit into 

a home after the initiation of a detention or arrest in a public place.” 

In City of San Antonio, Texas v. Hotels.com, L.P.* the Supreme Court will decide whether a 

federal district court has discretion to waive appellate costs. The City of San Antonio won in 

federal district court a class action lawsuit against online travel companies (OTCs) requiring 

them to collect occupancy taxes on the “retail rate” for a hotel room—the amount they collect for 

the room rate plus the service fee. On appeal, the Fifth Circuit ruled against San Antonio because 

a state court ruled OTCs only have to collect tax on the room rate. Federal Rule of Appellate 

Procedure 39(e) lists the costs that are “taxable in the district court for the benefit of the party 

entitled” to them. After Hotels.com won its appeal, the district court ordered San Antonio to pay 

Hotels.com over $2 million in costs per this rule. San Antonio argued that the district court was 

incorrect to conclude that it lacked the discretion to deny or reduce the award of costs pointing 

out that most other federal courts of appeals have held (or implied) they may do so. The Fifth 

Circuit disagreed. In a previous Fifth Circuit case from 1991, In re Sioux Ltd., Sec. Litig., the 

Fifth Circuit held under Rule 39(e) district courts have no discretion “whether, when, to what 

extent, or to which party to award costs of the appeal.” 

In Jones v. Mississippi the Supreme Court will decide whether the Eighth Amendment requires 

the sentencing authority to make a finding that a juvenile is “permanently incorrigible” before 

imposing a sentence of life without parole. In Miller v. Alabama (2012) the Supreme Court held 

that the Eighth Amendment bars life-without-parole sentences “for all but the rarest of juvenile 

offenders, those whose crimes reflect permanent incorrigibility.” In Montgomery v. Louisiana 

(2016) the Supreme Court held that Miller applies retroactively to sentences issued before 2012. 

In 2004 Brett Jones, at age 15, killed his grandfather. He was sentenced to life in prison without 

parole. After Miller was decided, a trial court resentenced him to life in prison without parole. 

The Mississippi Court of Appeals affirmed noting that the trial court didn’t discuss “each and 

every Miller factor, [but] the judge expressly said he had considered each factor.” The 

Mississippi Supreme Court, without an opinion and over a dissent, didn’t review the Mississippi 

Court of Appeals decision. Jones points out that the trial court did not find that he was 

“permanently incorrigible, nor did it acknowledge that only permanently incorrigible juvenile 

homicide offenders may be sentenced to life without parole.” The disagreement in this case over 

whether the sentencing authority must make a finding of “permanently incorrigible” before 

sentencing a juvenile to life without parole comes down to a dispute over different language in 

the Supreme Court’s Montgomery opinion. Jones argues the sentencing authority must make a 

finding. He points to language in Montgomery stating that the sentencing authority must 

“separate those juveniles who may be sentenced to life without parole from those who may not.” 

Mississippi claims that the following language in Montgomery makes clear the sentencing 

authority doesn’t have to make a finding of permanent incorrigibility: “Louisiana suggests 

that Miller cannot have made a constitutional distinction between children whose crimes reflect 

transient immaturity and those whose crimes reflect irreparable corruption because Miller did not 

require trial courts to make a finding of fact regarding a child's incorrigibility. That this finding is 
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not required, however, speaks only to the degree of procedure Miller mandated in order to 

implement its substantive guarantee.”  

In Ramos v. Louisiana (2020), the Supreme Court held that for convictions of serious crimes 

state court jury verdicts must be unanimous. In Edwards v. Vannoy, the Supreme Court will 

decide whether this rule applies retroactively to cases on federal collateral review. In 2007 

Thedrick Edwards was convicted of kidnapping, sexual assault, and robbery by a non-unanimous 

Louisiana jury and sentenced to life in prison. Edwards is black as is the only juror who voted to 

acquit him on all counts. Edwards sought review of his convictions in federal court arguing 

Louisiana’s nonunanimous jury practice violated his rights under the Sixth and Fourteenth 

Amendments. He lost because in Apodaca v. Oregon (1972) five Justices held that the Sixth 

Amendment doesn’t require state court jury verdicts to be unanimous; four Justices because 

“unanimity’s costs outweigh its benefits in the modern era,” and one Justice “based only on a 

view of the Fourteenth Amendment that he knew was (and remains) foreclosed by precedent.” In 

Ramos the Supreme Court overruled Apodaca. Teague v. Lane (1989) allows “old” rules dictated 

by precedent and “watershed” new rules that implicate fundamental fairness and accuracy in 

criminal trials to apply retroactively. Edwards argues that Ramos applies retroactively because it 

reaffirmed an “old rule” that was “logically dictated by an extensive line of precedent—settled 

decades before Mr. Edwards’s convictions became final.” Specifically, the Supreme Court has 

“long recognized: (i) the Sixth Amendment guarantees the right to a unanimous verdict; (ii) the 

Jury Trial Clause is a fundamental right and is incorporated against the States; and (iii) all 

incorporated Bill of Rights provisions apply identically against the States and the federal 

government.” According to Edwards, “[a] majority of this Court has never endorsed the unusual 

decision in Apodaca.” In the alternative, Edwards argues that if the Supreme Court views Ramos 

as a “new rule” of criminal procedure, “it nevertheless applies retroactively because its profound 

contribution to fairness and accuracy in criminal proceedings in Louisiana and Oregon [the only 

two states allowing non-unanimous juries for serious crimes] makes it uniquely suited to being 

recognized as a ‘watershed rule.’” 

In United States v. Cooley the Supreme Court will decide whether tribal police have the authority 

to temporarily detain and search a non-Indian on a public right-of-way within a reservation based 

on a potential violation of state or federal law. The Ninth Circuit held the tribal officer has no 

such authority unless a legal violation is “obvious” or “apparent.” If it isn’t, any evidence 

obtained in the search must not be used against the defendant. A tribal highway safety officer 

passed a truck stopped on a United States highway located on an Indian reservation. Thinking the 

driver needed assistance the officer knocked on the window. He noticed Joshua Cooley had 

“watery, bloodshot eyes.” Cooley told the officer he was in the area to buy a car from a man 

whose name he wasn’t sure of. One of the names he gave the officer was of a local drug dealer. 

Cooley initially wouldn’t give the officer his driver’s license. When the officer returned after 

trying to run Cooley’s license, Cooley had a loaded pistol near his right hand. The officer 

ordered Cooley out of his vehicle, searched it, and found methamphetamine. Though the officer 

never asked, Cooley is non-native. Cooley argued the officer was acting outside of the scope of 

his jurisdiction when he seized Cooley in violation of the Indian Civil Rights Act (ICRA) and the 

evidence obtained should be suppressed. The Ninth Circuit agreed. According to the court, while 
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a tribal officer may stop someone suspected of violating tribal law on a public right-of-way, the 

officer’s initial inquiry must be limited to whether the person is an Indian. If during this limited 

interaction, “it is apparent that a state or federal law has been violated, the [tribal] officer may 

detain the non-Indian for a reasonable time in order to turn him or her over to state or federal 

authorities.” According to the Ninth Circuit, its precedent made “clear that the power to detain 

non-Indians on public rights-of-way for ‘obvious’ or ‘apparent’ violations of state or federal law 

does not allow officers to search a known non-Indian for the purpose of finding evidence of a 

crime.” When the officer searched Cooley, it wasn’t “obvious” he had committed a crime. The 

Ninth Circuit held the evidence obtained in violation of the IRCA should be suppressed as is it 

under the Fourth Amendment. The Ninth Circuit reasoned the IRCA’s prohibition against 

unreasonable searches and seizures is nearly identical to the Fourth Amendment.  

Decided Cases 

In a unanimous decision the U.S. Supreme Court held in Rutledge v. Pharmaceutical Care 

Management Association that states may regulate the price at which pharmacy benefit managers 

(PBMs) reimburse pharmacies for the cost of prescription drugs without violating the Employee 

Retirement Income Security Act (ERISA). PBMs act as an intermediary between prescription-

drug plans and pharmacies. When a pharmacy fills a prescription the PBM reimburses the 

pharmacy less the co-pay. The prescription drug plan then reimburses the PBM. PBMs’ contracts 

with pharmacies typically set the reimbursement rates, which may not cover the price the 

pharmacy paid to purchase that drug from a wholesaler. In 2015 Arkansas passed a law requiring 

PBMs to reimburse Arkansas pharmacies at a price equal to or higher than that which the 

pharmacy paid to buy the drug. The Pharmaceutical Care Management Association sued 

Arkansas claiming that its law is preempted by ERISA. The Supreme Court disagreed in an 

opinion written by Justice Sotomayor. ERISA pre-empts “any and all State laws insofar as they . 

. . relate to any employee benefit plan” covered by ERISA. “[A] state law relates to an ERISA 

plan if it has a connection with or reference to such a plan.” According to Justice Sotomayor, 

“[b]ecause [Arkansas’s law] has neither of those impermissible relationships with an ERISA 

plan, ERISA does not pre-empt it. Arkansas’s law does have an “impermissible connection” with 

an ERISA plan, the Court reasoned, because in previous cases the Court has held that “ERISA 

does not pre-empt state rate regulations that merely increase costs or alter incentives for ERISA 

plans without forcing plans to adopt any particular scheme of substantive coverage.” Arkansas’s 

law is “merely a form of cost regulation. Arkansas’s law also doesn’t “refer to” ERISA, the 

Court opined. A law refers to ERISA if it “acts immediately and exclusively upon ERISA plans 

or where the existence of ERISA plans is essential to the law’s operation.” According to the 

Court, Arkansas’s law “does not act immediately and exclusively upon ERISA plans because it 

applies to PBMs whether or not they manage an ERISA plan. Indeed, the Act does not directly 

regulate health benefit plans at all, ERISA or otherwise. It affects plans only insofar as PBMs 

may pass along higher pharmacy rates to plans with which they contract.” 

In an 8-0 decision in City of Chicago v. Fulton,* the U.S. Supreme Court held that the City of 

Chicago didn’t violate the Bankruptcy Code’s automatic stay provision by holding onto a vehicle 

impounded after a bankruptcy petition was filed. The City of Chicago impounds vehicles where 
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debtors have three or more unpaid fines. Robbin Fulton’s vehicle was impounded for this reason. 

She filed for bankruptcy and asked the City to return her vehicle; it refused. The Seventh Circuit 

held the City violated the Bankruptcy Code’s automatic stay provision. The Supreme Court 

unanimously reversed. When a bankruptcy petition is filed, an “estate” is created which includes 

most of the debtor’s property. An automatic consequence of the bankruptcy petition is a “stay” 

which prevents creditors from trying to collect outside of the bankruptcy forum. The automatic 

stay prohibits “any act to obtain possession of property of the estate or of property from the 

estate or to exercise control over property of the estate.” The Bankruptcy Code also has a 

“turnover” provision which requires those in possession of property of the bankruptcy estate to 

“deliver to the trustee, and account for” that property. The Supreme Court held that “mere 

retention” of a debtor’s property after a bankruptcy petition is filed doesn’t violate the automatic 

stay. According to Justice Alito, “[t]aken together, the most natural reading of . . . ‘stay,’ ‘act,’ 

and ‘exercise control’—is that [the automatic stay provision] prohibits affirmative acts that 

would disturb the status quo of estate property as of the time when the bankruptcy petition was 

filed.” However, the Court, conceded it did not “maintain that these terms definitively rule out” 

an alternative interpretation. According to the Court, “[a]ny ambiguity in the text of [the 

automatic stay provision] is resolved decidedly in the City’s favor” by the turnover provision. 

First, reading “any act . . . to exercise control” in the automatic stay provision “to include merely 

retaining possession of a debtor’s property would make that section a blanket turnover 

provision,” rendering the turnover provision “largely superfluous.” Second, the turnover 

provision includes exceptions that the automatic stay provision doesn’t include. “Under 

respondents’ reading, in cases where those exceptions to turnover . . .  would apply, [the 

automatic stay provision] would command turnover all the same.” 

In Carney v. Adams* the Supreme Court held unanimously that James Adams lacked standing to 

challenge a Delaware constitutional provision that requires that appointments to Delaware’s 

major courts reflect a partisan balance. Delaware’s Constitution states that no more than a bare 

majority of members of any of its five major courts may belong to any one political party. It also 

requires, with respect to three of those courts, that the remaining members belong to “the other 

major political party.” So, as a practical matter, to be on three of Delaware’s courts a person 

must belong to one of the two major political parties. James Adams, a Delaware lawyer and 

political independent, sued Governor Carney claiming Delaware’s major party requirement is 

unconstitutional. The Court, in an opinion written by Justice Breyer, concluded Adams lacks 

standing to bring this lawsuit. To have standing a litigant must “prove that he has suffered a 

concrete and particularized injury that is farly traceable to the challenged conduct, and is likely 

to be redressed by a favorable judicial decision.” For Adams to prove he was harmed he had to 

“at least show that he is likely to apply to become a judge in the reasonably foreseeable future if 

Delaware did not bar him because of political affiliation.” According to Justice Breyer, “three 

considerations, taken together, convince us that the record evidence fails to show that, at the time 

he commenced the lawsuit, Adams was ‘able and ready’ to apply for a judgeship in the 

reasonably foreseeable future.”  

In a very brief, unauthored opinion the Supreme Court denied qualified immunity in Taylor v. 

Riojas to a number of correctional officers who confined Trent Taylor to a “pair of shockingly 
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unsanitary cells” for six days. Trent Taylor claimed the first cell he was confined in was covered 

in feces “all over the floor, the ceiling, the window, the walls,” and even inside the water faucet. 

The second, frigidly cold cell, “was equipped with only a clogged drain in the floor to dispose of 

bodily wastes.” The Fifth Circuit held that Taylor’s confinement conditions violated the Eighth 

Amendment’s prohibition on cruel and unusual punishment. The Fifth Circuit granted the 

officers qualified immunity because “[t]he law wasn’t clearly established” that “prisoners 

couldn’t be housed in cells teeming with human waste” “for only six days.” The Supreme Court 

reversed the Fifth Circuit’s grant of qualified immunity because “no reasonable correctional 

officer could have concluded that, under the extreme circumstances of this case, it was 

constitutionally permissible to house Taylor in such deplorably unsanitary conditions for such an 

extended period of time.”  

In an unauthored opinion in Trump v. New York, the U.S. Supreme Court refused to decide 

whether President Trump could lawfully and constitutionally direct the Secretary of Commerce 

to provide information to him about the number of undocumented persons so he could exclude 

them from the census apportionment base. Federal law requires the Secretary of Commerce to 

“take a decennial census of population” and report to the President “[t]he tabulation of total 

population by States.” The President then transmits to Congress a “statement showing the whole 

number of persons in each State.” President Trump wants to exclude undocumented persons 

from this census number which is used to apportion U.S. House of Representatives seats to the 

states. He asked the Secretary of Commerce to provide him the information he needs to do so. 

States and local governments and others sued the President claiming he has violated federal 

statutes governing the census and the U.S. Constitution. The Court refused to decide this case 

now describing it as “riddled with contingencies and speculation that impede judicial review.” 

The Court noted that while the President “has made clear his desire to exclude aliens without 

lawful status from the apportionment base,” he has qualified the directive to gather the necessary 

information with language including “to the extent practicable” and “to the extent feasible.” 

According to the Court, “the record is silent on which (and how many) aliens have administrative 

records that would allow the Secretary to avoid impermissible estimation, and whether the 

Census Bureau can even match the records in its possession to census data in a timely manner.” 

President Biden has issued an executive order reversing President Trump’s policy of excluding 

to count undocumented persons from the census apportionment base. 
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