NATIONAL
LEAGUE
OF CITIES

CITIES STRONG TOGETHER

NATIONAL
=S N ACo % < NARC
gy,
- \ - j

September 27, 2017

Ms. Donna Downing Ms. Stacey Jensen

Jurisdiction Team Leader, Wetlands Division Regulatory Community of Practice
Office of Water (4504-T) U.S. Army Corps of Engineers

U.S. Environmental Protection Agency 441 G Street NW

1200 Pennsylvania Avenue NW Washington, DC 20314

Washington, DC 20460
RE: Docket ID No. EPA-HQ-OW-2017-0203
Dear Ms. Downing and Ms. Jensen,

On behalf of the nation’s mayors, cities, counties and regional councils, we appreciate the opportunity to provide
comments to the U.S. Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers’ (Corps) on the
Definition of the “Waters of the United States” - Recodification of Pre-Existing Rules rulemaking pursuant to the
Executive Order on Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the ‘Waters of the
United States’ Rule.

Our organizations collectively represent the nation’s 19,000 cities and mayors and 3,069 counties. Our members
are charged with protecting the environment and protecting public safety. Local governments serve as co-
regulators in implementing and enforcing many federal laws with the states, including Clean Water Act (CWA)
programs, and our members take these responsibilities seriously. Additionally, cities and counties own public
safety facilities and infrastructure that are directly impacted by federal laws and regulations. As partners in
protecting America’s water resources, it is essential that state and local governments have a clear understanding
of the vast effect that a change to the definition of “Waters of the U.S.” will have on all aspects of CWA.

As EPA and the Corps move forward with efforts to withdraw the 2015 WOTUS rule and codify the regulations
that were in place prior to the 2015 rule, we ask the agencies to consider key concerns we made during the
development of the 2015 rule. Our organizations and other state and local government partners asked for a
transparent and straight-forward rulemaking process, inclusive of a federalism consultation process. Additionally,



we had specific concerns regarding the proposed rule. These concerns were not addressed in the final 2015 rule.
As a result, we asked the agencies to withdraw the proposed rule and to resubmit a revised proposed rule at a
later date that addresses our concerns.

While this remains our position, we caution the agencies that the previous regulatory framework that will be in
place with the withdrawal of the 2015 rule is not a workable solution for city and county governments. Moreover,
we stress the importance of including a proper federalism consultation process and following the Administrative
Procedure Act, for not only the withdrawal, but also the development of a revised WOTUS rule.

Recodification of the previous WOTUS regulation is fraught with challenges

As the agencies consider whether to recodify the previous WOTUS rule, we reiterate our long-standing call for the
agencies to develop a rulemaking to clarify which waters are federally jurisdictional under the Clean Water Act
following two U.S. Supreme Court cases, Solid Waste Management Agency of Northern Cook County (SWANCC) v.
U.S. Army Corps of Engineers (2001) and Rapanos v. United States (2006). As a result of ambiguous rulings in these
cases, regulations on-the-ground became unworkable, were inconsistently applied and confusing to implement by
both federal and local governments. This has become especially problematic for cities and counties who own and
maintain public safety infrastructure such as road and roadside ditches, flood control channels and other types of
infrastructure. Furthermore, in recent years, some public safety infrastructure has been ruled jurisdictional under
the CWA'’s Section 404 permit program. This is problematic since the Section 404 permit process can be extremely
cumbersome, time-consuming and expensive.

Based on local government experiences, while the jurisdictional determination process may create delays, lengthy
and resource-intensive delays also occur after federal jurisdiction is claimed. Once waterbodies or their
conveyances are found to be jurisdictional, compliance with other federal laws, such as environmental impact
statements, National Environment Policy Act (NEPA) and the Endangered Species Act (ESA), becomes necessary.
These laws require studies and public comment periods, all of which can cost both time and money. And often, as
part of the approval process, the permit requires the applicant to "mitigate" the environmental impacts of the
proposed project, sometimes at considerable expense. There also may be special conditions attached to the
permit for maintenance activities. These specific required conditions result in a lengthy negotiation process for
local governments. A number of communities have communicated this process can easily take easily three or
more years, with costs in the millions for one project.

Ultimately, reverting back to the previous definition may be problematic for local governments for these reasons.
If the agencies move forward with a recodification, we encourage them to give clear direction to their regional
offices and staff about the types of waters that trigger federal Clean Water Act oversight and permitting
responsibilities.

Agencies must utilize EO 13132 and APA

Due to the controversial and complicated nature of determining federal jurisdiction under the “waters of the U.S.”
definition, our organizations have consistently asked EPA and the Corps to utilize the rulemaking process, inclusive
of meaningful Federalism consultation and the Administrative Procedures Act (APA). We urge EPA and the Corps
to move forward with a rulemaking process consistent with the Executive Order 13132: Federalism and APA for
both the withdrawal of the 2015 rule, as well in developing a new rule.

Under Executive Order 13132, federal agencies must consult with state and local government officials early and
often in the rulemaking process. The agencies must also include in the final draft regulation a federalism summary



impact statement which must include a detailed overview of state and local government concerns and describe
the extent to which the agencies were able to address those concerns. We thank EPA and the Corps for initiating a
state and local government Federalism consultation process with regard to developing a new rule. As the
agencies move forward with withdrawing and proposing a WOTUS rule, we encourage the agencies to hold
additional Federalism briefings, as appropriate, to gather ongoing feedback on the approach, definitions etc.
from state and local governments.

The APA offers an open and transparent means of proposing and establishing regulations and ensures that state,
local and private entity concerns are fully considered and properly addressed. The APA is instrumental to ensure
that the agencies receive public comments, including from local officials, which gives the agencies greater insight
into advantages and unforeseen consequences for proposed rules, including withdrawals. We are concerned with
efforts to exempt the withdrawal of the WOTUS rule from the APA process, which would undermine transparency
and be detrimental to the process of ensuring a workable definition of a “waters of the U.S.”. The ability of local
officials to participate in the rulemaking process is a fundamental principle of the intergovernmental partnership.

In summary, while our organizations had concerns with both the process used to develop the 2015 WOTUS rule
and the substance of the rule and support the efforts of the agencies to develop a new rule, we urge the agencies
to do so in an open and transparent manner with full engagement with local and state governments.

Attached to this letter are letters that our organizations submitted in response to the federalism consultation
briefing on April 19, 2017 (dated June 19), as well as our comment letter on the proposed rule (dated Nov. 14,
2014) and a letter to the Office of Management and Budget (dated Nov. 8, 2013). We share these letters with you
to demonstrate that we have been consistent in our request for a federalism consultation, concerns regarding the
cost-benefit analysis, and concerns about the process and scope of the rulemaking.

We thank the agencies for engaging our organizations and local governments in the rulemaking process and we
look forward to continuing to work with you to develop a new “Waters of the U.S.” rule. If you have any
guestions, please do not hesitate to contact any of our staff: Judy Sheahan (USCM) at jsheahan@usmavyors.org;
Carolyn Berndt (NLC) at berndt@nlc.org; Julie Ufner (NACo) at jufner@naco.org; or Leslie Wollack (NARC) at

leslie@narc.org.

Sincerely,

me (22—

Tom Cochran Clarence E. Anthony

CEO and Executive Director CEO and Executive Director
The U.S. Conference of Mayors National League of Cities
It e Gt 10bt10
Matthew D. Chase Leslie Wollack

Executive Director Executive Director

National Association of Counties National Association of Regional Councils
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Most recently, in September 2013, EPA and the Corps changed course again and withdrew the Draft Guidance
and sent a draft “Waters of the U.S” rule to OMB for review. At the same time, the agencies released a draft
science report, Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the
Scientific Evidence.

Concerns

While we acknowledge the federalism consultation process that EPA and the Corps began in 2011, in light of the
time that has passed and the most recent developments in the process toward clarifying the jurisdiction of the
CWA, we request that EPA and the Corps hold a briefing for state and local governments groups on the
differences between the Draft Guidance and the propose rule that was sent to OMB in September. Additionally, if
EPA and the Corps have since completed a full cost analysis of the proposed rule on all CWA programs beyond
the 404 permit program, as our organizations requested, we ask for a briefing on these findings.

In addition to our aforementioned concerns, we have a new concern with the sequence and timing of the draft
science report, Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the
Scientific Evidence, and how it fits into the proposed “Waters of the U.S.” rulemaking process, especially since
the document will be used as a basis to claim federal jurisdiction over certain water bodies. By releasing the draft
report for public comment at the same time as a proposed rule was sent to OMB for review, we believe EPA and
the Corps have missed the opportunity to review any comments or concerns that may be raised on the draft
science report actually inform the development of the proposed rule. We ask that OMB remand the proposed rule
back to EPA and the Corps and that the agencies refrain from developing a proposed rule until after the agencies
have thoroughly reviewed comments on the draft science report.

While you consider our requests for additional briefings on this important rulemaking process and material, we
also respectfully request additional time to review the draft science report. We believe that 44 days allotted for
review is insufficient given the report’s technical nature and potential ramifications on other policy matters.

As partners in protecting America’s water resources, it is essential that state and local governments have a clear
understanding of the vast affect that a change to the definition of “Waters of the U.S.” will have on all aspects of
the CWA. We look forward to continuing to work with EPA and the Corps as the regulatory process moves
forward.

Sincerely,

fprmcotnas cme— S Smn e,
Tom Cochran Clarence E. Anthony Matt Chase

CEO and Executive Director Executive Director Executive Director

The U.S. Conference of Mayors National League of Cities National Association of Counties

cc: Gina McCarthy, Administrator, U.S. Environmental Protection Agency
Lt. General Thomas P. Bostick, Commanding General and Chief of Engineers, Army Corps of Engineers
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jurisdiction has a direct impact on counties who are legally responsible for maintaining their public safety
ditches and infrastructure.

NACo shares the EPA’s and Corps goal for a clear, concise and workable definition for “waters of the U.S.” to
reduce confusion—not to mention costs—within the federal permitting process. Unfortunately, we believe
that this proposed rule falls short of that goal.

EPA asserts that they are not trying to regulate any waters not historically or previously regulated. But this is
misleading. Prior to a 2001 Supreme Court decision,” virtually all water was jurisdictional and EPA’s and the
Corps own economic analysis agreed. It states that “Just over 10 years ago, almost all waters were considered
“waters of the U.S.”> This is why we believe the proposed rule is an expansion of jurisdiction over current
regulatory practices.

Hundreds of counties, including their respective state associations of counties, have submitted public
comments on the proposed rule over concerns about how it will impact daily operations and local budgets.
We respectfully urge the agencies to examine and consider these comments carefully.

This letter will highlight a number of areas important to counties as they relate to the proposed rule:

e Counties Have a Vested Interest in the Proposed Rule

e The Consultation Process with State and Local Governments was Flawed

e Incomplete Data was Used in the Agencies’ Economic Analysis

e A Final Connectivity Report is Necessary to Justify the Proposed Rule

The Clean Water Act and Supreme Court Rulings on “Waters of the U.S.”
Potential Negative Effects on All CWA programs

Key Definitions are Undefined

The Section 404 Permit Program is Time-Consuming and Expensive for Counties

e County Experiences with the Section 404 Permit Process

e Based on Current Practices—How the Exemption Provisions May Impact Counties
e Counties Need Clarity on Stormwater Management and Green Infrastructure Programs
e States Responsibilities Under CWA Will Increase

e County Infrastructure on Tribal Land May Be Jurisdictional

e Endangered Species Act as it Relates to the Proposed Rule

e Ensuring that Local Governments Are Able to Quickly Recover from Disasters

Counties Have a Vested Interest in the Proposed Rule

In the U.S., there are 3,069 counties nationally which vary in size and population. They range in area from 26
square miles (Arlington County, Virginia) to 87,860 square miles (North Slope Borough, Alaska). The population
of counties varies from Loving County, Texas, with just under 100 residents to Los Angeles County, California,
which is home to close to ten million people. Forty-eight of the 50 states have operational county governments
(except Connecticut and Rhode Island). Alaska calls its counties boroughs and Louisiana calls them parishes.

Since counties are an extension of state government, many of their duties are mandated by the state.
Although county responsibilities differ widely between states, most states give their counties significant

% Solid Waste Agency of N. Cook County v. U.S. Army Corps of Eng’r (SWANCC), 531 U.S. 159, 174 (2001).

® U.S. Envtl. Prot. Agency (EPA) & U.S. Army Corps of Eng’r (Corps), Econ. Analysis of Proposed Revised Definition of Waters of the United States, (March
2014) at 11.
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authorities. These authorities include construction and maintenance of roads, bridges and other
infrastructure, assessment of property taxes, record keeping, running elections, overseeing jails and court
systems and county hospitals. Counties are also responsible for child welfare, consumer protection, economic
development, employment/training, and land use planning/zoning and water quality.

Counties own and maintain a wide variety of public safety infrastructure that would be impacted by the proposed
rule including roads and roadside ditches, stormwater municipal separate storm sewer systems (MS4), green
infrastructure construction and maintenance projects, drinking water facilities and infrastructure (not designed to
meet CWA requirements) and water reuse and infrastructure.

On roads and roadside ditches, counties are responsible for building and maintaining 45 percent of public roads in
43 states (Delaware, North Carolina, New Hampshire, Vermont and West Virginia counties do not have road
responsibilities). These responsibilities can range from intermittent maintenance, such as snow plowing, debris
cleanup, short term paving and surface repairs to maintenance of traffic safety and road signage and major long-
term construction projects.

Many of these road systems are in very rural areas. Of the nation’s 3,069 counties, approximately 70 percent of our
counties are considered “rural” with populations less than 50,000 and 50 percent of these are counties have
populations below 25,000 residents. Any additional cost burdens are challenging to these smaller governments,
especially since more rural counties have the most road miles and corresponding ditches. Since state constitutions
and statutes dictate and limit the revenue sources counties may use, balancing increased federal and state
regulations with the limited financial resources available to local governments poses significant implementation
challenges.

Changes to the scope of the “waters of the U.S.” definition, without a true understanding of the direct and
indirect impact and costs to state and local governments, puts our local governments in a precarious position,
choosing between environmental protection and public safety. Counties do not believe this needs to be an
either/or decision if local governments are involved in policy formations from the start.

Regardless of size, counties nationwide are coping with fiscally tight budgets. County revenues have declined
and ways to effectively increase county treasuries are limited. In 2007, our counties were impacted by the
national financial crisis, which pushed the nation into a recession. The recession affected the capacity of
county governments to deliver services to their communities. While a number of our counties are
experiencing moderate growth, in some parts of the country, economic recovery is still fragile.* This is why we
are concerned about the proposed rule.

The Consultation Process with State and Local Governments was Flawed

Throughout the entire rule-making process, state and local governments were not adequately consulted through
the Regulatory Flexibility Act (RFA) and Executive Order 13132: Federalism. Since 2011, NACo has repeatedly
requested a transparent process, as directed under the Administrative Procedures Act (APA), which includes
meaningful consultation with impacted state and local governments.

The Regulatory Flexibility Act (RFA) as amended by the Small Business Regulatory Enforcement Fairness Act
(SBREFA), requires federal agencies to consider potential impacts of proposed rules on small entities. This process
was not followed for the proposed “waters of the U.S.” rule.

*Nat’l Ass’n of Counties, County Tracker 2013: On the Path to Recovery, NACo Trends Analysis Paper Series, (2014).
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Under RFA, small entities are defined as small businesses and organizations, cities, counties, school districts and
special districts with a population below 50,000. RFA requires agencies to analyze the impact any proposed rule
could have on small entities and provide less costly options for implementation. The Small Business Administration’s
(SBA) Office of Advocacy (Advocacy) oversees federal agency compliance with RFA.

As part of the rulemaking process, the agencies must “certify” the proposed rule does not have a Significant
Economic Impact on a Substantial Number of Small Entities (SISNOSE). To certify a proposed rule, federal agencies
must provide a “factual basis” to certify that a rule does not impact small entities. This means “at minimum...a
description of the number of affected entities and the size of the economic impacts and why either the number of
entities or the size of the impacts justifies the certification.””

The RFA SISNOSE process allows federal agencies to identify areas where the proposed rule may economically
impact a significant number of small entities and consider regulatory alternatives that will lessen the burden on
these entities. If the agencies are unable to certify that a proposed rule does not impact small entities, the agencies
are required to convene a small business advocacy review (SBAR) panel. The agencies determined, incorrectly,
there was “no SISNOSE” —and therefore did not provide a necessary review.

In a letter sent to EPA Administrator Gina McCarthy and Corps Deputy Commanding General Major General John
Peabody, SBA Advocacy expressed significant concerns that the proposed “waters of the U.S.” rule was “improperly
certified...used an incorrect baseline for determining...obligations under the RFA...imposes costs directly on small
businesses” and “will have a significant economic impact...” Advocacy requested that the agencies “withdraw the
rule” and that the EPA "conduct a Small Business Advocacy Review panel before proceeding any further with this
rulemaking.”6 Since over 2,000 of our nation’s counties are considered rural and covered under SBA’s
responsibility, NACo supports the SBA Office of Advocacy conclusions.

President Clinton issued Executive Order No. 13132, “Federalism,” on August 4, 1999. Under Executive Order
13132—Federalism, federal agencies are required to work with state and local governments on proposed
regulations that will have a substantial direct impact on state and local governments. We believe the
proposed “waters of the U.S.” rule triggers Executive Order 13132. Under Federalism, agencies must consult
with state and local officials early in the process and must include in the final draft regulation a federalism
summary impact statement, which must include a detailed overview of state and local government concerns
and describe the extent the agencies were able to address the concerns.” A federalism impact statement was
not included with the proposed rule.

EPA’s own internal guidance summarizes when a Federalism consultation should be initiated.® Federalism may
be triggered if a proposed rule has an annual implementation cost of $25 million for state and local
governments.® Additionally, if a proposal triggers Federalism, EPA is required to work with state and local
governments in a “meaningful and timely” manner which means “consultation should begin as early as
possible and continue as you develop the proposed rule.”*° Even if the rule is determined not to impact state

* Small Bus. Admin. (SBA), Office of Advocacy (Advocacy), A Guide for Gov’t Agencies: How to Comply with the Regulatory Flexibility Act, (May 2012), at
12-13.

® Letter from Winslow Sargeant, Chief Counsel for Advocacy, to Gina McCarthy, Adm’r, EPA and Gen. John Peabody, Deputy Commanding Gen., Corps of
Eng’r, on Definition of “Waters of the United States” Under the Clean Water Act (October 1, 2014).

7 Exec. Order No. 13132, 79 Fed. Reg. 43,255 (August 20, 1999).
8 U.S. Envtl. Prot. Agency, EPA’s Action Development Process: Guidance on Exec. Order 13132: Federalism, (November 2008).
°Id. at 6.

%d. at 9.
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Counties Need Clarity on Stormwater Management and Green Infrastructure Programs

Under the CWA Section 402 National Pollution Discharge Elimination System (NPDES) permit program, all
facilities which discharge pollutants from any point source into “waters of the U.S.” are required to obtain a
permit; this includes localities with a Municipal Separate Storm Sewer System (MS4). An MS4 is defined as a
conveyance or system of conveyances (including roads with drainage systems, municipal streets, catch basins,
curbs, gutters, ditches, man-made channels, or storm drains)” owned by a state, tribal, local or other public
body, which discharge into “waters of the U.S.”** They are designed to collect and treat stormwater runoff.

Since stormwater management activities are not explicitly exempt under the proposed rule, NACo is
concerned that man-made conveyances and facilities for stormwater management could now be classified as a
“water of the U.S.”

In various conference calls and meetings over the past several months, the agencies have stressed that municipal
MS4s will not be regulated as “waters of the U.S.” However, EPA has indicated that there could be “waters of the
U.S.” designations within a MS4 system, especially if a natural stream is channelized within a MS4. This means an
MS4 could potential have a “water of the U.S.” within its borders, which would be difficult for local governments to
regulate.

The definitional changes could easily be interpreted to include the whole MS4 system or portions thereof
which would be a significant change over current practices. It would also potentially change the discharge
point of the MS4, and therefore the point of regulation. Not only would MS4 permit holders be regulated
when the water leaves the MS4, but also when a pollutant enters the MS4. Since states are responsible for
water quality standards of “waters of the U.S.” within the state, this may trigger a state’s oversight of water
quality designations within an MS4. Counties and other MS4 permittees would face expanded regulation and
costs as they will now have to ensure that discharges from outfalls to these new “waters of the U.S.” meet
designated water quality standards.

MS4s are subject to the CWA and are regulated under Section 402 for the treatment of water. However,
treatment of water is not allowed in “waters of the U.S.” This automatically sets up a conflict if an MS4
contains “waters of the U.S.” Would water treatment be allowed in the “waters of the U.S.” portion of the
MS4, even though it’s disallowed under current law? Additionally, if MS4s contained jurisdictional waters,
they would be subject to a different level of regulation, requiring all discharges into the stormwater system to
be regulated along with regulating discharges from a NPDES system.

This would be problematic and extremely expensive for local governments to comply with these requirements.
Stormwater management is often not funded as a water utility, but rather through a county or city general
fund. If stormwater costs significantly increase due to the proposed rule, not only will it potentially impact our
ability to focus available resources on real, priority water quality issues, but it may also require that funds be
diverted from other government services such as education, police, fire, health, etc. Our county members
cannot assume additional unnecessary or unintended costs.

Further, by shifting the point of compliance for MS4 systems further upstream, the proposed rule could reduce
opportunities for establishment of cost effective regional stormwater management systems. Many counties and
stormwater management agencies are attempting to stretch resources by looking for regional and integrated
approaches for managing stormwater quality. The rule would potentially inhibit those efforts. Even if the agencies
do not initially plan to treat an MS4 as a “water of the U.S.,” they may be forced to do so as a result of CWA citizen
suits that attempt to address lack of clarity in the proposed rule.

4 40 CFR 122.26(b)(8).
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EPA has indicated these problems could be resolved if localities and other entities create “well-crafted” MS4
permits. In our experience, writing a well-crafted permit is not enough—Ilocalities are experiencing high levels of
litigation from outside groups on approved permits that have been signed off by both the state and the EPA. A
number of Maryland counties have been sued over the scope and sufficiency of their approved MS4 permits.

In addition, green infrastructure, which includes existing regional stormwater treatment systems and low
impact development stormwater treatment systems, is not explicitly exempt under the proposed rule. A
number of local governments, as well as private developers, are using green infrastructure as a stormwater
management tool to lessen flooding and protect water quality by using vegetation, soils and natural processes
to treat stormwater runoff. The proposed rule could inadvertently impact a number of these facilities by
requiring Section 404 permits for green infrastructure construction projects that are jurisdictional under the
new definitions in the proposed rule. Additionally, it is unclear under the proposed rule whether a Section 404
permit will be required for maintenance activities on green infrastructure areas once the area is established.

While jurisdictional oversight of these “waters” would occur at the federal level, actual water quality regulation
would occur at the state and local levels, becoming an additional unfunded mandate on our counties and agencies.

Recommendations:
o Explicitly exempt MS4s and green infrastructure from “waters of the U.S.” jurisdiction

States Responsibilities Under CWA Will Increase

While the EPA and the Corps have primary responsibility for water quality programs, everyday CWA
implementation is shared with the states and local governments.”> Under the CWA, states are required to
identify polluted waters (also known as impaired waters) and set Water Quality Standards (WQS) for them.
State WQS are intended to protect jurisdictional “waters of the U.S.,” such as rivers, lakes and streams, within
a state. As part of the WQS process, states must set designated uses for the waterbody (e.g. recreation,
drinkable, fishable) and institute Total Maximum Daily Loads (TMDL) for impaired waters.

Currently, WQS regulation focuses on waters regulated under federal law, however, NACo is concerned the
proposed rule may broaden the types of waters considered jurisdictional. This means the states will have to
regulate more waters under their WQS and TMDL standards. This would be extremely costly for both the
states and localities to implement.

In EPA’s and the Corps economic analysis, it states the proposed rule “may increase the coverage where a
state would...apply its monitoring resources...It is not clear that additional cost burdens for TMDL development
would result from this action.”*® The data used to come to this conclusion is inconclusive. As discussed earlier,
the agencies used data from 2009-2010 field practices for the Section 404 program as a basis for the economic
analysis. This data is only partially relevant for the CWA Section 404 permit program, it is not easily
interchangeable for other CWA programs.

Because of vague definitions used in the proposed rule, it is likely that more waters within a state will be
designated as “waters of the U.S.” As the list of “waters of the U.S.” expand, so do state responsibilities for

> Cong. Research Serv., Clean Water Act: A Summary of the Law (Report RL 30030, October 30, 2014), Copeland, Claudia.

*® Econ. Analysis of Proposed Revised Definition of Waters of the United States, U.S. Envtl. Prot. Agency (EPA) & U.S. Army Corps of Eng’r (Corps), (March
2014) at 6-7.
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WQS and TMDLS. The effects on state nonpoint-source control programs are difficult to determine, but they
could be equally dramatic, without a significant funding source to pay for the proposed changes.

Recommendation:

o NACo recommends that the federal agencies consult with the states to determine more accurate
costs and implications for the WQS and TMDL programs

County Infrastructure on Tribal Lands May Be Jurisdictional

The proposed rule reiterates long-standing policy which says that any water that that crosses over interstate
lines—for example if a ditch crosses the boundary line between two states—falls under federal jurisdiction.
But, this raises a larger question. If a ditch runs across Native American land, which is considered sovereign
land, is the ditch then considered an “interstate” ditch?

Many of our counties own and maintain public safety infrastructure that runs on and through Native American
tribal lands. Since these tribes are sovereign nations with self-determining governments, questions have been
raised on whether county infrastructure on tribal land triggers federal oversight.

As of May 2013, 566 Native American tribes are legal recognized by the Bureau of Indian Affairs (BIA).*’
Approximately 56.2 million acres of land is held in trust for the tribes® and it is often separate plots of land
rather than a solidly held parcel. While Native American tribes may oversee tribal roads and infrastructure on
tribal lands, counties may also own and manage roads on tribal lands.

NACo has asked the federal agencies to clarify their position on whether local government ditches and
infrastructure on tribal lands are currently regulated under CWA programs, including how they will be
regulated under the final rule.

A number of Native American tribes are in rural counties—this creates a patchwork of Native American tribal,
private and public lands. Classifying these ditches and infrastructure as interstate will require counties to go
through the Section 404 permit process for any construction and maintenance projects, which could be
expensive and time-consuming.

Recommendation:

e We request clarification from the federal agencies on whether ditches and other infrastructure that
cross tribal lands are jurisdictional under the “interstate” definition

Endangered Species Act as it Relates to the Proposed Rule

NACo is concerned that provisions of the proposed rule may interact with provisions of the Endangered
Species Act (ESA) and its implementing regulations in ways that may produce unintended negative outcomes.

For instance, when a species is proposed for listing as endangered or threatened under ESA, large swaths of
land may be designated as critical habitat, that is essential to the species' protection and recovery. Critical

47U.S. Dept. of the Interior, Indian Affairs, What We Do, available at http://www.bia.gov/WhatWeDo/index.htm .

“1d.
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habitat requires special management and conservation, which can have enormous economic impacts on
county governments and private landowners.

This effect is intensified when the Section 404 permit program is triggered. Section 7 consultation under the
ESA could be required, which can be time-consuming and expensive, especially for public safety projects. Some
counties are already reporting strict ESA requirements on maintenance of public safety ditches.

To further compound the issue, the vague terms used in the proposed rule such as “floodplains,” may also
trigger ESA compliance. In recent years, the Federal Emergency Management Agency (FEMA) has been sued
for not considering the habitat needs of threatened and endangered species in National Flood Insurance
Program (NFIP) floodplain designations. Local governments in certain states, who participate in the NFIP, must
now certify they will address ESA critical habitat issues in floodplain areas. This litigation-driven approach
circumvents local land use planning authority and creates an atmosphere of mistrust rather than providing
incentives to counties and private landowners to actively engage in endangered species conservation.

If the agencies plan to use broad definitions within the proposed rule, regulation by litigation would seem to
be an increasingly likely outcome. These issues need to be carefully considered by the agencies.

Ensuring that Local Governments Are Able to Quickly Recover from Disasters

In our nation’s history, our citizens have experienced both manmade and natural disasters. Counties are the
initial line of defense, the first responders in protection of its residents and businesses. Since local
governments are responsible for much of what constitutes a community—roads and bridges, water and sewer
systems, courts and jails, healthcare, parks, and more—it is important that local governments quickly recover
after disasters. This includes removing wreckage and trash from ditches and other infrastructure that are
considered jurisdictional.*

Counties in the Gulf Coast states and the mid-west have reported challenges in receiving emergency waivers
for debris in ditches designated as “waters of the U.S.” after natural and manmade disasters. This, in turn,
damages habitat and endangers public health. NACo would urge the EPA and the Corps to revisit that policy,
especially if more waters are classified as “waters of the U.S.”

Conclusion

We appreciate the opportunity to be a part of this process. NACo acknowledges the efforts taken by both EPA
and the Corps to conduct outreach on the proposed rule. This is a priority issue for our nation’s counties who
are responsible for environmental protection and public safety.

As stated earlier, we believe that more roadside ditches, flood control channels and stormwater management
conveyances and treatment approaches will be federally regulated under this proposal. This is problematic
because counties are ultimately liable for maintaining the integrity of these ditches, channels, conveyances
and treatment approaches. Furthermore, the unknown impacts on other CWA programs are equally
problematic, the degree and cost of regulation will increase dramatically if these features are redefined as
“waters of the U.S.” We urge you to withdraw the rule until further study on the potential impacts are
addressed.

* Disaster Mitigation: Reducing Costs & Saving Lives: Hearing before the Subcomm. on Econ. Dev., Pub. Bldgs. & Emergency Mgmt., H. Comm. on
Transp. & Infrastructure, 113th Cong. (2014) (statement of Linda Langston, President, Nat’l Ass’n of Counties).
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We look forward to working together with our federal partners, as our founding fathers intended, to protect
our nation’s water resources for generations to come. If you have any questions, please feel free to contact
Julie Ufner, NACo’s Associate Legislative Director at Jufner@naco.org or 202.942.4269.

Sincerely,

m

Matthew D. Chase
Executive Director
National Association of Counties


mailto:Jufner@naco.org
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