
 

  

  

REWRITE OF THE “WATERS OF THE U.S.” RULE 

• EPA and the Corps are  

working to withdraw and  

rewrite the 2015 WOTUS  

rule following a three-step  

process: 

 

1. Extend implementation 

date of the rule—Due to 

lawsuits, implementation 

of the 2015 rule has been 

delayed. Once those 

cases are decided, the 

stay will be lifted and the 

rule will move forward, 

unless the administration 

can successfully extend 

the implementation date of 

the final rule 

 

2. Withdraw the 2015 Clean 

Water Rule and recodify 

the regulation that was in 

place prior to the issuance 

of the 2015 rule 

 

3. Propose a new definition 

of “Waters of the U.S.” that 

focuses on a narrower 

definition of WOTUS 

 

• Counties play an important 

role as both regulators and 

regulated entities under the 

Clean Water Act 

 

• Counties own public safety 

infrastructure that may be 

impacted by a WOTUS 

designation 

ACTION NEEDED:  

Continue to advocate for the U.S. Environmental Protection Agency and the U.S. Army 

Corps of Engineers (Corps) to rewrite the 2015 “Waters of the U.S. (WOTUS)” rule in a 

way that recognizes counties’ role as owners of key public safety and water 

infrastructure and as intergovernmental partners in implementing federal regulations 

under the Clean Water Act. 

BACKGROUND:  

In February 2017, President Trump released Executive Order (EO) 13778: Restoring 

the Rule of Law, Federalism, and Economic Growth by Reviewing the “Waters of the 

U.S.” Rule that instructed the U.S. Environmental Protection Agency (EPA) and the U.S. 

Army Corps of Engineers (Corps) to review and rewrite the 2015 WOTUS rule. 

Subsequently, the agencies immediately laid out a game plan to withdraw and rewrite 

the WOTUS rule in the next several years. Last fall, the agencies accepted comments 

on both extending the implementation date and the withdrawal of the 2015 rule, and 

expect to start writing a new rule in 2018. 

WOTUS is a term used in the Clean Water Act (CWA) to determine what waters and 

their conveyances fall under federal verses state permitting authority. In 2014, the EPA 

and the Corps undertook an effort to rewrite and expand the current WOTUS definition. 

In 2015, the Obama Administration finalized a new definition of WOTUS, which was 

immediately challenged in the courts. Since there was a question about which court—

appeals or district—had the authority to initially hear and decide the 2015 rule, 

implementation of the rule was temporarily delayed until the Supreme Court could rule 

on court jurisdiction. In January 2018, the Supreme Court ruled unanimously that federal 

district courts have jurisdiction, rather than the appeals courts, which potentially 

invalidates the nationwide stay issued by the 6th U.S. Circuit Court of Appeals in October 

2015.  

As a result, the Environmental Protection Agency (EPA) and the U.S. Army Corps of 

Engineers (Corps) have proposed to extend the implementation date of the 2015 

WOTUS rule for two years from the date of publication in the Federal Register this 

February, which would give the agencies more time to work through the rulemaking 

process to repeal and replace the 2015 rule. This extension is expected to be challenged 

in the courts once finalized. 

Since the rule was originally proposed in 2014, NACo has expressed concerns with the 

impact a broader interpretation of WOTUS may have on county-owned and maintained 

roads and roadside ditches, bridges, flood control channels, drainage conveyances and 

wastewater and storm water systems. NACo had called for the 2015 final WOTUS rule 

to be withdrawn until further analysis and more in-depth consultation with state and local 

officials can be completed. 



 

 
KEY TALKING POINTS:  

• As co-regulators under provisions of the Clean 

Water Act, counties are not just another 

stakeholder in this discussion. Counties own and 

maintain roadside ditches and other water 

infrastructure, and act as both regulators and 

regulated entities under the Clean Water Act. 

• We thank the EPA and the Corps for holding a EO 

13132 Federalism consultation meeting on April 

19 with state and local governments on the 

WOTUS rule-making. We encourage the 

agencies to continue the dialogue with state and 

local governments throughout the WOTUS 

rulemaking process, as authorized under EO 

13132. 

 

For further information, contact: Julie Ufner at 

202.942.4269 or jufner@naco.org 

mailto:jufner@naco.org


 

 

COMMITTEES OF JURISDICTION 

U.S. House Transportation & 
Infrastructure Committee 
Committee 

U.S. Senate Environment and 
Public Works Committee 

MAJORITY:  

Bill Shuster (R-Pa.), 

Chairman 

 

Don Young (R-Alaska) 

John Duncan Jr. (R-Tenn.) 

Frank LoBiondo (R-N.J.) 

Sam Graves (R-Mo.) 

Duncan Hunter (R-Calif.) 

Rick Crawford (R-Ark.) 

Lou Barletta (R-Pa.) 

Blake Farenthold (R-Texas) 

Bob Gibbs (R-Ohio) 

Daniel Webster (R-Fla.) 

Jeff Denham (R-Calif.) 

Thomas Massie (R-Ky.) 

Mark Meadows (R-N.C.) 

Scott Perry (R-Pa.) 

Rodney Davis (R-Ill.) 

Mark Sanford (R-S.C.) 

Rob Woodall (R-Ga.) 

Todd Rokita (R-Ind.) 

John Katko (R-N.Y.) 

Brian Babin (R-Texas) 

Garret Graves (R-La.) 

Barbara Comstock (R-Va.) 

Carlos Curbelo (R-Fla.) 

David Rouzer (R-N.C.) 

Mike Bost (R-Ill.) 

Randy Weber (R-Texas) 

Doug LaMalfa (R-Calif.) 

Bruce Westerman (R-Ark.) 

Lloyd Smucker (R-Pa.) 

Paul Mitchell (R-Mich.) 

John Faso (R-N.Y.) 

Drew Ferguson (R-Ga.) 

Brian Mast (R-Fla.) 

Jason Lewis (R-Minn.) 

 

 

MINORITY:  

Peter DeFazio (D-Ore.), 

Ranking Member  

 

Eleanor Holmes Norton (D-D.C.) 

Jerrold Nadler (D-N.Y.) 

Eddie Bernice Johnson (D-

Texas) 

Elijah Cummings (D-Md.) 

Rick Larsen (D-Wash.) 

Michael Capuano (D-Mass.)  

Grace Napolitano (D-Calif.) 

Daniel Lipinski (D-Ill.) 

Steve Cohen (D-Tenn.) 

Albio Sires (D-N.J.) 

John Garamendi (D-Calif.) 

Hank Johnson, Jr. (D-Ga.) 

André Carson (D-Ind.) 

Rick Nolan (D-Minn.) 

Dina Titus (D-Nev.) 

Sean Patrick Maloney (D-N.Y.) 

Elizabeth Esty (D-Conn.) 

Lois Frankel (D-Fla.) 

Cheri Bustos (D-Ill.) 

Jared Huffman (D-Calif.) 

Julia Brownley (D-Calif.) 

Frederica Wilson (D-Fla.) 

Donald Payne, Jr. (D-N.J.) 

Alan Lowenthal (D-Calif.) 

Brenda Lawrence (D-Mich.) 

Mark DeSaulnier (D-Calif.) 

 

MAJORITY:  

John Barrasso (R-Wyo.), 

Chairman 

 

James Inhofe (R-Okla.)  

Shelley Moore Capito (R-

W.Va.) 

John Boozman (R-Ark.) 

Roger Wicker (R-Miss.) 

Deb Fischer (R-Neb.) 

Michael Rounds (R-S.D.) 

Dan Sullivan (R-Alaska) 

Jerry Moran (R-Kan.) 

Joni Ernst (R-Iowa) 

Richard Shelby (R-Ala.) 

 

MINORITY:  

Thomas Carper (D-Del.), Ranking 

Member  

 

Benjamin Cardin (D-Md.) 

Bernard Sanders (I-Vt.) 

Sheldon Whitehouse (D-R.I.)  

Jeff Merkley (D-Ore.) 

Kirsten Gillibrand (D-N.Y.) 

Cory Booker (D-N.J.) 

Edward Markey (D-Mass.) 

Tammy Duckworth (D-Ill.) 

Kamala Harris (D-Calif.) 

 


