
 

  

FINAL “WATERS OF THE U.S.” RULE 

 

QUICK FACTS 

 Even non-federal 
waters are protected 
by state and local 
regulations — 
sometimes even more 
strictly than federal 
rules. As co-regulators 
under provisions of 
the Clean Water Act, 
counties are not just 
another stakeholder in 
this discussion 

 While the final rule 
attempts to exempt 
certain ditches, many 
county-owned ditches 
may still fall under 
federal authority 

 The final rule newly 
defines the term 
"tributary," and in doing 
so, states that "a 
tributary can be a 
natural, man-altered or 
man-made water and 
includes waters such as 
rivers, streams, canals, 
and ditches” 

ACTION NEEDED:  

Urge your U.S. Senators and U.S. House Representatives to support legislative 

language to withdraw and rewrite the final “Waters of the U.S.” rule. 

BACKGROUND:  

On August 28, 2015, the U.S. Environmental Protection Agency (EPA) and the U.S. 

Army Corps of Engineers (Corps) began to implement their new "Waters of the U.S." 

rule. However, lawsuits were filed almost immediately after the rule was finalized 

and Congress has made multiple attempts to overturn the rule.  

Since its proposal, NACo has expressed multiple concerns over the rule's impact 

on county-owned and maintained roadside ditches, bridges, flood control channels, 

drainage conveyances and wastewater and stormwater systems and has called for 

the final rule to be withdrawn until further analysis and more in-depth consultation 

with state and local officials can be completed.  

As co-regulators under provisions of the Clean Water Act, counties are not just 

another stakeholder in this discussion. Despite having provided detailed feedback 

and congressional testimony on multiple occasions on the potential impact of the 

proposed rule on counties, and despite repeated attempts to have a meaningful 

consultation process with the federal agencies, many issues remain unresolved.  

Under the final rule, the following types of ditches are jurisdictional: 

• Roadside and other ditches that have flow year-round (perennial flow) 

• Roadside and other ditches with intermittent flow (not continuous, irregular) that 

are a relocated tributary, or are excavated in a tributary, or drain wetlands 

• Ditches, regardless of flow, that are excavated in or relocate a tributary 

The final rule also newly defines the term "tributary," and in doing so states that "a 

tributary can be a natural, man-altered or man-made water and includes waters 

such as rivers, streams, canals, and ditches." Since ditches can now be classified 

as tributaries, and the new definition of tributaries includes ditches, it remains 

unclear what ditches will actually be exempt under the new rule. 

IN THE ADMINISTRATION 

President Trump has stated that one of his top priorities in his presidency is to repeal 

a number of controversial regulations that were finalized during Obama’s 

Administration, including the WOTUS rule. While the intent is straight-forward, in 

reality, dismantling the WOTUS rule is challenging and fraught with difficulties. To 

reverse the new rule, the Trump Administration has three options: use the existing 

regulatory process, let the courts decide or ask Congress to address WOTUS. While 



 

 
  

the administration can use the Administrative 

Procedures Act (APA) to withdraw or rewrite the rule, 

APA has specific requirements for proposing or 

deleting rules that are complex and difficult to meet. 

For example, to repeal a rule, a public comment 

process is required, and to ensure the proposal is not 

invalidated by the courts, the process must be 

deliberative and thoughtful. Additionally, the 

administration must provide a strong and legally 

defensible justification for withdrawing the rule. 

Otherwise, it opens the proposal up to legal 

challenges. Ultimately, this process can take years. 

IN THE COURTS 

While numerous WOTUS cases have been filed by 

31 states and other private parties in separate district 

and appeals courts, the U.S. Judicial Panel on 

Multidistrict Litigation decided that the cases in the 

Appeals Court would be merged in the 6th Circuit 

Court of Appeals because they are similar in nature. 

In the meantime, the 6th Circuit Court of Appeals has 

placed a nationwide stay on the rule. Regardless of 

how the 6th Circuit Court of Appeals case plays out, 

it is likely that the decision will be appealed directly 

to the Supreme Court, which may take years to 

resolve. 

If the rule is struck down by the district or appeals 

court, the Trump Administration could refuse to 

continue to defend the case, which hypothetically 

would kill the case. But, in reality, it is more likely that 

the parties in the case (such as environmental 

groups) would intervene to appeal a lower court’s 

ruling, and the litigation would continue with or 

without the Trump Administration’s involvement. 

It is also possible that the administration may request 

that the courts grant a “voluntary remand” of the rule 

back to the EPA and the Corps. A voluntary remand 

would send the rule back to the agency for a rewrite 

of the rule, this process must go through a public 

comment period, which would likely take years, 

which highlights the need for a legislative fix. 

CONGRESSIONAL ACTION 

Last Congress, both the U.S. Senate and the U.S. 

House of Representatives easily passed a 

Congressional Review Act (CRA) resolution of 

disapproval that would have repealed the revised 

“Waters of the U.S.” (WOTUS) rule. However, 

President Obama vetoed the bill. The CRA is a rare 

procedural move that allows Congress to overturn 

any “major” federal rule that was finalized within the 

past 60 legislative days. Since WOTUS was finalized 

over 60 days ago, CRA cannot be used to withdraw 

the rule. 

That leaves several other options, including passing 

free-standing legislation and/or inserting legislation 

riders in appropriations bills. While either may 

appear be an ideal and straight-forward scenario, 

Senate rules will make it difficult for the GOP – with 

its current 52-48 majority – to reach the 60 votes 

needed to bypass filibusters by Democratic 

lawmakers. 

KEY TALKING POINTS: 

• As co-regulators under provisions of the Clean 

Water Act, counties are not just another 

stakeholder in this discussion. 

• NACo has expressed multiple concerns over the 

rule's impact on county-owned and maintained 

roadside ditches, bridges, flood control channels, 

drainage conveyances and wastewater and 

stormwater systems and has called for the final 

rule to be withdrawn until further analysis and 

more in-depth consultation with state and local 

officials can be completed. 

• Last Congress, both the U.S. Senate and the U.S. 

House of Representatives easily passed a 

Congressional Review Act (CRA) resolution of 

disapproval that would have repealed the revised 

“Waters of the U.S.” (WOTUS) rule. However, 

President Obama vetoed the bill. 

 

For further information, contact: Julie Ufner at 

202.942.4269 or jufner@naco.org  
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 COMMITTEES OF JURISDICTION 

U.S. House Appropriations 
Committee 

U.S. Senate Environment and 
Public Works Committee 

MAJORITY:  

Rodney P. Frelinghuysen 

(R-N.J.), Chairman 

 

Harold Rogers (R-Ky.) 

Robert Aderholt (R-Ala.) 

Kay Granger (R-Texas) 

Michael Simpson (R-Idaho) 

John Culberson (R-Texas) 

Ander Crenshaw, (R-Fla.) 

John Carter (R-Texas) 

Ken Calvert, (R-Calif.) 

Tom Cole, (R-Okla.) 

Mario Diaz-Balart (R-Fla.) 

Charles W. Dent (R-Pa.) 

Tom Graves (R-Ga.) 

Kevin Yoder (R-Kan.) 

Steve Womack (R-Ark.) 

Jeff Fortenberry (R-Neb.) 

Tom Rooney (R-Fla.) 

Chuck Fleischmann  

(R-Tenn.) 

Jaime Herrera Beutler 

(R-Wash.) 

David Joyce (R-Ohio) 

David Valadao, (R-Calif.) 

Andy Harris (R-Md.) 

Martha Roby (R-Ala.) 

Mark Amodei (R-Nev.) 

Chris Stewart (R-Utah) 

David Young (R-Iowa) 

Evan Jenkins (R-W.V.) 

Steven Palazzo (R-Miss.) 

Dan Newhouse (R-Wash.) 

John Moolenaar (R-Mich.) 

Scott Taylor (R-Va.) 

 

 

MINORITY:  

Nita M. Lowey (D-N.Y.), 

Ranking Member 

 

Marcy Kaptur (D-Ohio) 

Peter Visclosky (D-Ind.) 

José Serrano (D-N.Y.) 

Rosa DeLauro (D-Conn.) 

David Price (D-N.C.) 

Lucille Roybal-Allard (D-

Calif.) 

Sanford Bishop, Jr. (D-Ga.) 

Barbara Lee (D-Calif.) 

Betty McCollum (D-Minn.) 

Tim Ryan (D-Ohio) 

Dutch Ruppersberger (D-

Md.) 

Debbie Wasserman 

Schultz (D-Fla.) 

Henry Cuellar (D-Texas) 

Chellie Pingree (D-Maine) 

Mike Quigley (D-Ill.) 

Derek Kilmer (D-Wash.) 

Matt Cartwright (D-Pa.) 

Grace Meng (D-N.Y.) 

Mark Pocan (D-Wis.) 

Katherine Clark (D-Mass.) 

Pete Aquilar (D-Calif.) 

MAJORITY:  

Thad Cochran (R-Miss), 

Chairman 

 

Mitch McConnell (R-Ky.) 

Richard Shelby (R-Ala.) 

Lamar Alexander  

(R-Tenn.) 

Susan Collins (R-Maine) 

Lisa Murkowski (R-Alaska) 

Lindsey Graham (R-S.C.) 

Mark Kirk (R-Ill.) 

Roy Blunt (R-Mo.) 

Jerry Moran (R-Kan.) 

John Hoeven (R-N.D.) 

John Boozman (R-Ark.) 

Shelley Moore Capito  

(R-W.V.) 

Bill Cassidy (R-La.) 

James Lankford (R-Okla.) 

Steve Daines (R-Mont.) 

 

MINORITY:  

Ron Wyden (D-Ore.), 

Ranking Member  

 

Charles Schumer (D-N.Y.) 

Debbie Stabenow (D-Mich.) 

Maria Cantwell (D-Wash.) 

Bill Nelson (D-Fla.) 

Robert Menendez (D-N.J.) 

Thomas Carper (D-Del.) 

Benjamin Cardin (D-Md.) 

Sherrod Brown (D-Ohio) 

Michael Bennett (D-Colo.) 

Robert Casey Jr. (D-Pa.) 

Mark Warner (D-Va.) 


